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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t  

f or  St .  Cr oi x Count y,  Er i c J.  Lundel l ,  Judge.   Af f i r med i n par t ,  

r ever sed i n par t  and r emanded.  

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s an appeal  and 

cr oss appeal  f r om a j udgment  and or der  of  t he Ci r cui t  Cour t  f or  

St .  Cr oi x Count y,  Hon.  Er i c J.  Lundel l ,  Judge,  on cer t i f i cat i on 
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by t he cour t  of  appeal s pur suant  t o Wi s.  St at .  § 809. 61 ( 2007-

08) . 1 

¶2 Roehl  Tr anspor t ,  I nc. ,  t he pl ai nt i f f  i nsur ed,  br ought  

an act i on agai nst  i t s  i nsur ance company,  Li ber t y Mut ual  

I nsur ance Company,  f or  t he t or t  of  bad f ai t h.   A Tr ucker s/ Aut o 

I nsur ance Pol i cy i ssued by Li ber t y Mut ual  i nsur ed Roehl  

Tr anspor t ,  I nc.  up t o $2 mi l l i on i n l i abi l i t y  cover age.   The 

pol i cy had a $500, 000 deduct i bl e,  meani ng t hat  Roehl  Tr anspor t ,  

I nc.  agr eed t o pay t he i ni t i al  $500, 000 on cer t ai n c l ai ms made 

agai nst  i t  under  t he pol i cy.   Li ber t y Mut ual  was r esponsi bl e f or  

payi ng any damages bet ween t he $500, 000 deduct i bl e and t he $2 

mi l l i on pol i cy l i mi t .  

¶3 Roehl  Tr anspor t ' s  bad f ai t h c l ai m agai nst  Li ber t y 

Mut ual  st ems f r om Li ber t y Mut ual ' s handl i ng of  a per sonal  i nj ur y 

c l ai m br ought  agai nst  Roehl  Tr anspor t  by Ar t hur  Gr ot h.   Gr ot h' s 

car  was r ear - ended by one of  Roehl  Tr anspor t ' s  t r ucks.   Gr ot h 

was i nj ur ed and sued Roehl  Tr anspor t  and Li ber t y Mut ual  f or  

damages.  The j ur y f ound Roehl  Tr anspor t  l i abl e t o Gr ot h and 

awar ded Gr ot h $830, 400 i n damages.   Thi s ver di ct  was wel l  wi t hi n 

t he $2 mi l l i on dol l ar  l i mi t  of  t he i nsur ance cover age but  cost  

Roehl  Tr anspor t  al l  of  i t s  $500, 000 deduct i bl e.    

¶4 The f act s and ci r cumst ances of  Li ber t y Mut ual ' s 

handl i ng of  Gr ot h' s per sonal  i nj ur y c l ai m agai nst  Roehl  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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Tr anspor t  pr ovi de t he gr avamen of  Roehl  Tr anspor t ' s  compl ai nt  

agai nst  Li ber t y Mut ual  f or  bad f ai t h.  

¶5 I n t he past ,  an i nsur ance company' s deci s i on t o set t l e 

wi t hi n pol i cy l i mi t s gener al l y cost  an i nsur ed l i t t l e because 

t he deduct i bl e was modest .   Her e t he amount  of  t he deduct i bl e i s  

subst ant i al .   We have not  pr evi ousl y addr essed a bad f ai t h c l ai m 

when t he j udgment  ent er ed agai nst  t he i nsur ed i s wi t hi n pol i cy 

l i mi t s.   Wi t h t he i ncr easi ng pr eval ence of  hi gh- deduct i bl e 

pol i c i es,  cases such as t he pr esent  one may become mor e common.   

¶6 Fi ve i ssues ar e pr esent ed on t he appeal  by Roehl  

Tr anspor t  and t he cr oss- appeal  by Li ber t y Mut ual :   

( 1)  Does Roehl  Tr anspor t ,  an i nsur ed wi t h a deduct i bl e 

f or  i t s  l i abi l i t y  cover age,  have a cogni zabl e bad f ai t h 

c l ai m agai nst  i t s  i nsur ance company when t he i nsur ance 

company exer ci ses cont r ol  over  t he set t l ement  of  a t hi r d-

par t y c l ai m and engages i n bad f ai t h conduct  t owar d t he 

i nsur ed,  even t hough t he j udgment  does not  exceed t he 

pol i cy l i mi t s?2 

( 2)  I s t her e cr edi bl e evi dence i n t he pr esent  case t o 

suppor t  t he j ur y ' s f i ndi ng of  bad f ai t h?3 
                                                 

2 Li ber t y Mut ual  r ai sed t hi s i ssue of  l aw bef or e t he c i r cui t  
cour t  i n a mot i on f or  summar y j udgment ,  i n a mot i on f or  
di smi ssal  at  t he c l ose of  Roehl  Tr anspor t ' s  evi dence at  t r i al ,  
and agai n i n a post - t r i al  mot i on f or  j udgment  not wi t hst andi ng 
t he ver di ct .   The ci r cui t  cour t  deni ed t hese mot i ons.   Li ber t y 
Mut ual  r ai sed t hi s i ssue bef or e t hi s cour t .   

3 Li ber t y Mut ual  chal l enged t he suf f i c i ency of  t he evi dence 
by a post - t r i al  mot i on f or  change of  ver di ct .    The ci r cui t  
cour t  deni ed t he mot i on.   Li ber t y Mut ual  r ai sed t hi s i ssue i n 
i t s cr oss appeal .  
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( 3)  I s Roehl  Tr anspor t ' s  c l ai m f or  bad f ai t h bar r ed by 

j udi c i al  publ i c pol i cy consi der at i ons on t he gr ound t hat  

Roehl  Tr anspor t  sought  a j ur y det er mi nat i on r egar di ng what  

Gr ot h' s l i abi l i t y  c l ai m agai nst  i t  " coul d have set t l ed 

f or ?" 4 

( 4)  Di d t he c i r cui t  cour t  er r  i n r ef usi ng t o awar d 

at t or ney f ees when evi dence of  t he amount  of  at t or ney f ees 

cl ai med by t he i nsur ed f or  pr osecut i ng i t s bad f ai t h c l ai m 

was not  submi t t ed t o t he j ur y?5  

( 5)  Di d t he c i r cui t  cour t  er r  as a mat t er  of  l aw i n 

denyi ng Roehl  Tr anspor t ' s  c l ai m f or  puni t i ve damages?6 

¶7 We hol d as f ol l ows:   

( 1)  Roehl  Tr anspor t ,  an i nsur ed wi t h a deduct i bl e f or  

i t s  l i abi l i t y  cover age,  has a cogni zabl e bad f ai t h c l ai m 

agai nst  i t s  i nsur ance company when t he company has cont r ol  

                                                 
4 Li ber t y Mut ual  r ai sed t hi s i ssue on mot i on f or  summar y 

j udgment  i n t he c i r cui t  cour t .   The ci r cui t  cour t  deni ed t he 
mot i on.   Li ber t y Mut ual  r ai sed t hi s i ssue bef or e t hi s cour t .   

5 Roehl  Tr anspor t ' s  compl ai nt  speci f i cal l y sought  at t or ney 
f ees.   At  t he pr et r i al  conf er ence,  Roehl  Tr anspor t  i nf or med t he 
ci r cui t  cour t  t hat  i t  i nt ended t o seek at t or ney f ees.   Af t er  
ver di ct ,  Roehl  Tr anspor t  pet i t i oned f or  at t or ney f ees and t he 
ci r cui t  cour t  deni ed Roehl  Tr anspor t ' s  mot i on f or  at t or ney f ees.   
Roehl  Tr anspor t  r ai sed t hi s i ssue i n i t s appeal .      

6 Roehl  Tr anspor t ' s  compl ai nt  speci f i cal l y sought  puni t i ve 
damages.   The ci r cui t  cour t  r ul ed t hat  Roehl  Tr anspor t  coul d not  
pur sue puni t i ve damages,  and t he i ssue was not  pr esent ed t o t he 
j ur y.   Af t er  ver di ct ,  Roehl  Tr anspor t  moved f or  a second j ur y 
t r i al  t o det er mi ne whet her  puni t i ve damages shoul d be awar ded.  
The ci r cui t  cour t  deni ed t he mot i on.   Roehl  Tr anspor t  r ai sed 
t hi s i ssue bef or e t hi s cour t .   
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over  set t l ement  of  a t hi r d- par t y c l ai m and engages i n bad 

f ai t h conduct  t owar d t he i nsur ed,  even t hough t he j udgment  

does not  exceed t he pol i cy l i mi t s.  

( 2)  Suf f i c i ent  cr edi bl e evi dence suppor t s t he j ur y ' s 

f i ndi ng of  bad f ai t h and t he j ur y ' s det er mi nat i on of  

damages i n t hi s case.  

( 3)  Judi c i al  publ i c pol i cy consi der at i ons do not  

pr ecl ude Roehl  Tr anspor t ' s  bad f ai t h c l ai m.  

( 4)  Roehl  Tr anspor t  i s  ent i t l ed t o at t or ney f ees as a 

mat t er  of  l aw upon t he j ur y ' s f i ndi ng of  bad f ai t h.   The 

amount  of  at t or ney f ees t o be awar ded i s f or  t he c i r cui t  

cour t  t o det er mi ne on r emand.  

( 5)  The ci r cui t  cour t  di d not  er r  i n denyi ng Roehl  

Tr anspor t ' s  c l ai m f or  puni t i ve damages.  

¶8 Accor di ngl y,  we af f i r m t he j udgment  and or der  of  t he 

c i r cui t  cour t  awar di ng Roehl  Tr anspor t  damages on i t s bad f ai t h 

c l ai m and denyi ng Roehl  Tr anspor t ' s  c l ai m f or  puni t i ve damages.   

We r ever se t he ci r cui t  cour t ' s  deni al  of  at t or ney f ees t o Roehl  

Tr anspor t  and r emand t he mat t er  of  at t or ney f ees t o t he c i r cui t  

cour t  f or  det er mi nat i on of  t he amount  of  at t or ney f ees t o be 

awar ded Roehl  Tr anspor t .  

¶9 We shal l  addr ess each i ssue of  l aw i n t ur n af t er  f i r st  

set t i ng out  t he f act s necessar y t o under st and t he case and t he 

i ssues t o be r esol ved.    

I  

¶10 The f act ual  backgr ound necessar y t o deci de t he i ssues 

of  l aw pr esent ed i s nei t her  compl i cat ed nor  di sput ed.   
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Addi t i onal  f act s r el evant  t o t he var i ous l egal  i ssues ar e 

pr esent ed i n t he di scussi on of  each i ssue.  

¶11 Roehl  Tr anspor t ,  I nc. ,  oper at es a t r ucki ng company of  

about  1, 500 t r ucks,  headquar t er ed i n Mar shf i el d,  Wi sconsi n.   

Def endant  Li ber t y Mut ual  I nsur ance Company i s a nat i onal  

i nsur er .   Roehl  Tr anspor t  pur chased i nsur ance f r om Li ber t y 

Mut ual  begi nni ng i n 1989 and r enewed t he pol i cy annual l y t hr ough 

2000.   The pol i cy cover ed l i abi l i t y  f or  pr oper t y damage and 

bodi l y i nj ur y up t o $2 mi l l i on.   The pol i cy i ncl uded an 

endor sement  speci f i cal l y negot i at ed and agr eed upon bet ween 

Ever et t  Roehl ,  t hen pr esi dent  of  Roehl  Tr anspor t ,  and Li ber t y 

Mut ual ,  f or  a deduct i bl e of  $500, 000 per  occur r ence f or  

aut omobi l e l i abi l i t y  and gener al  l i abi l i t y  cover age. 7 

¶12 The pol i cy at  i ssue i n t hi s sui t  was ef f ect i ve f r om 

December  1,  1999 t o December  1,  2000.  

¶13 The l i abi l i t y  cover age i n Roehl  Tr anspor t ' s  pol i cy 

cover ed " al l  sums"  t hat  Roehl  Tr anspor t  was r equi r ed t o pay as 

damages f or  bodi l y i nj ur y or  pr oper t y damage,  as f ol l ows:  

We [ Li ber t y]  wi l l  pay al l  sums an " i nsur ed"  l egal l y 
must  pay as damages because of  " bodi l y i nj ur y"  or  
" pr oper t y damage"  t o whi ch t hi s i nsur ance appl i es,  
caused by an " acci dent "  and r esul t i ng f r om t he 
owner shi p,  mai nt enance or  use of  a cover ed " aut o. "  

¶14 Despi t e t he l ar ge deduct i bl e,  t he pol i cy al so 

pr ovi ded,  as i s  cust omar y i n Li ber t y Mut ual  pol i c i es,  t hat  

                                                 
7 Roehl  Tr anspor t ' s  deduct i bl e under  t he pol i cy was  

$500, 000 per  occur r ence f or  gener al  l i abi l i t y  and aut o 
l i abi l i t y .   Li ber t y Mut ual  does not  di sput e t hat  t he Gr ot h c l ai m 
was wi t hi n t hi s cover age.      
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Li ber t y Mut ual  r et ai ned cont r ol  over  t he c l ai ms pr ocess.   

Li ber t y Mut ual  had t he r i ght  and dut y t o def end t he i nsur ed 

agai nst  a sui t  aski ng f or  damages cover ed under  t he pol i cy and 

coul d i nvest i gat e and set t l e any cl ai m or  sui t  as Li ber t y Mut ual  

consi der ed appr opr i at e.   The pol i cy ' s set t l ement  pr ovi s i on r eads 

as f ol l ows:   

We [ Li ber t y]  have t he r i ght  and dut y t o def end any 
" i nsur ed"  agai nst  a " sui t "  aski ng f or  .  .  .  [ cover ed]  
damages .  .  .  .  We may i nvest i gat e and set t l e any 
cl ai m or  " sui t "  as we consi der  appr opr i at e.   Our  dut y 
t o def end or  set t l e ends when t he Li abi l i t y  Cover age 
Li mi t  of  I nsur ance has been exhaust ed by payment  of  
j udgment s or  set t l ement s.   

¶15 Roehl  Tr anspor t  pai d Li ber t y Mut ual  a f ee f or  c l ai m 

handl i ng.   Li ber t y Mut ual  pr ovi ded Roehl  Tr anspor t  wi t h a 

cust omer  ser vi ce r epr esent at i ve whose sol e f unct i on was t o act  

as an ombudsman i n t he event  Roehl  Tr anspor t  had concer ns about  

a c l ai m.   Roehl  Tr anspor t  al so negot i at ed " Speci al  Handl i ng 

I nst r uct i ons"  wi t h Li ber t y Mut ual ,  whi ch wer e not  par t  of  t he 

i nsur ance pol i cy ,  gi v i ng Roehl  Tr anspor t  i nput  i n set t l ement  and 

handl i ng of  c l ai ms and pr omi si ng t o pr ovi de Roehl  Tr anspor t  wi t h 

i nf or mat i on dur i ng t he cl ai ms handl i ng pr ocedur e. 8  

¶16 The pr esent  di sput e bet ween Roehl  Tr anspor t  and 

Li ber t y Mut ual  ar ose f r om Li ber t y Mut ual ' s  handl i ng of  a 

per sonal  i nj ur y c l ai m agai nst  Roehl  Tr anspor t  br ought  by Ar t hur  

                                                 
8 The Speci al  Handl i ng I nst r uct i ons pr ovi ded:  " We [ Li ber t y 

Mut ual ]  have agr eed t o di scuss and obt ai n t he i nsur eds [ s i c]  
agr eement  on al l  bodi l y i nj ur y set t l ement s.   Pr i c i ng shoul d be 
di scussed wi t h [ Roehl  Tr anspor t  Saf et y Di r ect or ]  Ter r y Li t t l et on 
pr i or  t o ent er i ng negot i at i ons. "  
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Gr ot h,  whose car  was r ear - ended by a Roehl  Tr anspor t  t r uck on 

Januar y 20,  2000.   Roehl  Tr anspor t  not i f i ed Li ber t y Mut ual  of  

t he col l i s i on on t he day i t  occur r ed,  and Li ber t y Mut ual  t ook on 

t he i nvest i gat i on and handl i ng of  Gr ot h' s c l ai m.   No set t l ement  

was r eached wi t h Gr ot h.   Gr ot h sued and obt ai ned a j ur y ver di ct  

of  $830, 400 agai nst  Roehl  Tr anspor t ,  consumi ng Roehl  Tr anspor t ' s  

f ul l  $500, 000 deduct i bl e. 9 

¶17 Roehl  Tr anspor t  f i l ed t he sui t  t hat  i s  t he subj ect  of  

t hi s appeal  agai nst  Li ber t y Mut ual ,  al l egi ng numer ous cl ai ms.  

Onl y t he act i on f or  bad f ai t h was ul t i mat el y pur sued;  t he j ur y 

was i nst r uct ed onl y on t he bad f ai t h c l ai m;  and onl y t he bad 

f ai t h c l ai m i s at  i ssue her e.  

¶18 I n summar y,  Roehl  Tr anspor t  al l eges t hat  Li ber t y 

Mut ual  mi ssed t he oppor t uni t y t o set t l e t he Gr ot h c l ai m f or  l ess 

t han t he f ul l  amount  of  Roehl  Tr anspor t ' s  $500, 000 deduct i bl e.   

Roehl  Tr anspor t  asser t s t hat  Li ber t y Mut ual ' s handl i ng of  t he 

Gr ot h c l ai m was r epl et e wi t h i nadequat e i nvest i gat i on,  

i nexper i enced and hi gh- t ur nover  st af f i ng,  and l ack of  good f ai t h 

ef f or t s i n pur sui ng set t l ement ,  al l  of  whi ch Roehl  Tr anspor t  

asser t s r esul t ed i n Li ber t y Mut ual ' s f ai l ur e t o set t l e t he Gr ot h 

c l ai m f or  l ess t han t he ul t i mat e j ur y ver di ct ,  r esul t i ng i n 

damages t o Roehl  Tr anspor t .    

¶19 Li ber t y Mut ual  moved f or  summar y j udgment  on t he bad 

f ai t h c l ai m,  ar gui ng t hat  Roehl  Tr anspor t ' s  bad f ai t h c l ai m i s 

                                                 
9 Fur t her  det ai l s r egar di ng Li ber t y Mut ual ' s handl i ng of  

Gr ot h' s c l ai m ar e set  out  bel ow i n our  anal ysi s of  Li ber t y 
Mut ual ' s chal l enge t o t he j ur y ver di ct .    
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not  r ecogni zed i n Wi sconsi n l aw because t he j udgment  ent er ed i n 

t he Gr ot h l awsui t  agai nst  Roehl  Tr anspor t  was not  i n excess of  

t he $2 mi l l i on pol i cy l i mi t .   Roehl  Tr anspor t  al so moved f or  

summar y j udgment .  

¶20 I n a memor andum deci s i on and or der ,  t he c i r cui t  cour t  

" di sagr ee[ d]  wi t h Li ber t y ' s suggest i on t hat  Roehl ' s c l ai ms ar e 

not  r ecogni zed by Wi sconsi n l aw. "   Rel y i ng on Ander son v.  

Cont i nent al  I nsur ance Co. ,  85 Wi s.  2d 675,  685- 86,  271 

N. W. 2d 368 ( 1978) ,  t he c i r cui t  cour t  det er mi ned " t hat  Roehl  

asser t ed a bad f ai t h c l ai m agai nst  Li ber t y and t hat  such a c l ai m 

i s r ecogni zed i n Wi sconsi n. "   The ci r cui t  cour t  al so det er mi ned 

t hat  " [ w] het her  Li ber t y sat i sf i ed i t s i mpl i ed dut y of  good f ai t h 

or ,  on t he ot her  hand,  whet her  ' i mpor t ant  f act s wer e r eckl essl y 

i gnor ed and di sr egar ded'  dur i ng Li ber t y ' s adj ust ment  of  t he 

c l ai m ar e quest i ons of  f act . "    

¶21 The case pr oceeded t o a j ur y t r i al .   Bot h par t i es 

pr esent ed evi dence,  i ncl udi ng t est i mony f r om exper t  wi t nesses.   

Roehl  Tr anspor t  ar gued t hat  t he Gr ot h c l ai m shoul d have set t l ed 

f or  $100, 000 i n 2001 and asked t he j ur y f or  damages of  $400, 000,  

r epr esent i ng t he di f f er ence bet ween t he $100, 000 set t l ement  

f i gur e and t he $500, 000 deduct i bl e.   Li ber t y Mut ual  ar gued f or  a 

f i ndi ng of  no bad f ai t h and no damages.    

¶22 The j ur y f ound t hat  Li ber t y Mut ual ' s conduct  was i n 

bad f ai t h and awar ded Roehl  Tr anspor t  $127, 000 i n compensat or y  
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damages. 10  The j ur y r et ur ned a t hr ee- par t  speci al  ver di ct  i n 

f avor  of  Roehl  Tr anspor t ,  f i ndi ng:  ( 1)  t hat  Li ber t y Mut ual  

br eached dut i es owed t o Roehl  Tr anspor t  i n t he handl i ng of  t he 

Gr ot h c l ai m;  ( 2)  t hat  Li ber t y Mut ual ' s f ai l ur e t o per f or m i t s 

dut i es t o Roehl  Tr anspor t  " demonst r at e[ d]  a s i gni f i cant  

di sr egar d of  Roehl  Tr anspor t ' s  i nt er est s such t hat  [ Li ber t y 

Mut ual ' s]  f ai l ur e t o set t l e t he Gr ot hs'  c l ai m was done i n bad 

f ai t h; "  and ( 3)  t hat  $127, 000 shoul d be awar ded as t he " sum of  

money [ t hat ]  wi l l  f ai r l y  and r easonabl y compensat e Roehl  

Tr anspor t  f or  t he bad f ai t h act i ons of  Li ber t y Mut ual  I nsur ance 

Company. "    

¶23 I n a post - t r i al  mot i on f or  j udgment  not wi t hst andi ng 

t he ver di ct ,  Li ber t y Mut ual  r enewed i t s ar gument  t hat  Roehl  

Tr anspor t ' s  bad f ai t h c l ai m i s not  r ecogni zed i n Wi sconsi n l aw 

because t he cl ai m agai nst  t he i nsur ed di d not  r esul t  i n 

l i abi l i t y  t o Roehl  Tr anspor t  exceedi ng t he $2 mi l l i on l i mi t  of  

i t s  l i abi l i t y  cover age.   The ci r cui t  cour t  deni ed Li ber t y 

Mut ual ' s mot i ons.   

¶24 Roehl  Tr anspor t  f i l ed post - t r i al  mot i ons f or  an awar d 

of  at t or ney f ees and f or  a second t r i al  on puni t i ve damages.   

The ci r cui t  cour t  deni ed t hese mot i ons.   Thi s appeal  and cr oss-

appeal  f ol l owed.   

                                                 
10 Roehl  Tr anspor t  cont est ed t he j ur y ' s val uat i on i n post -

ver di ct  mot i ons.   The ci r cui t  cour t  concl uded suf f i c i ent  
evi dence exi st ed i n t he r ecor d t o suppor t  t he j ur or s '  ver di ct  
and t hat  " t her e ar e mul t i pl e possi bi l i t i es f or  how t hey ar r i ved 
at  t he f i nal  f i gur e. "   On appeal ,  nei t her  s i de cont est s t he 
j ur y ' s damage f i gur e.   
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I I  

¶25 We t ur n f i r st  t o t he quest i on whet her  a cogni zabl e bad 

f ai t h c l ai m exi st s i n Wi sconsi n when a ver di ct  agai nst  t he 

i nsur ed i n t he under l y i ng t hi r d- par t y l i abi l i t y  c l ai m i s l ess 

t han pol i cy l i mi t s but  cost s t he i nsur ed i t s deduct i bl e.   The 

quest i on pr esent ed i s one of  l aw t o be det er mi ned by t hi s cour t  

i ndependent l y and benef i t i ng f r om t he anal ysi s of  t he c i r cui t  

cour t . 11  

A 

¶26 Roehl  Tr anspor t  ar gues t hat  i n i nvest i gat i ng and 

handl i ng a c l ai m of  l i abi l i t y  agai nst  i t ,  Li ber t y Mut ual  may not   

i gnor e t he i nt er est s of  Roehl  Tr anspor t .   Roehl  Tr anspor t  

                                                 
11 Thi s l egal  i ssue was pr esent ed t o t he c i r cui t  cour t  i n 

mot i ons by Li ber t y Mut ual .   Li ber t y Mut ual  moved f or  summar y 
j udgment .   We r evi ew summar y j udgment  deci s i ons usi ng t he same 
st andar ds and met hods appl i ed by t he c i r cui t  cour t .   Under  Wi s.  
St at .  § 802. 08( 2) ,  a movi ng par t y i s ent i t l ed t o summar y 
j udgment  i f  t he pl eadi ngs,  deposi t i ons,  answer s t o 
i nt er r ogat or i es,  and admi ssi ons on f i l e,  t oget her  wi t h t he 
af f i davi t s,  i f  any,  show t hat  t her e i s no genui ne i ssue as t o 
any mat er i al  f act  and t hat  t he movi ng par t y i s  ent i t l ed t o a 
j udgment  as a mat t er  of  l aw.   See Gr een Spr i ng Far ms v.  Ker st en,  
136 Wi s.  2d 304,  315,  401 N. W. 2d 816 ( 1987) .   Nei t her  par t y 
cont ends t hat  t her e ar e di sput ed i ssues of  f act  mat er i al  t o 
r esol v i ng t he l egal  i ssue of  whet her  a bad f ai t h c l ai m may be 
br ought  i n t he pr esent  case.  

Li ber t y Mut ual  al so moved f or  di smi ssal  at  t he c l ose of  
Roehl  Tr anspor t ' s  evi dence at  t r i al ,  ar gui ng t hat  wi t hout  
evi dence of  a ver di ct  i n excess of  pol i cy l i mi t s ,  t her e was no 
cr edi bl e evi dence t o suppor t  Roehl  Tr anspor t ' s  bad f ai t h c l ai m.  

Li ber t y Mut ual  al so moved f or  j udgment  not wi t hst andi ng t he 
ver di ct ,  chal l engi ng whet her  t he f act s f ound i n t he ver di ct  wer e 
l egal l y suf f i c i ent  t o per mi t  r ecover y i n t he absence of  a 
ver di ct  i n excess of  pol i cy l i mi t s.  
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cont ends t hat  Li ber t y Mut ual  cannot  conduct  a s l i pshod 

i nvest i gat i on,  i gnor e set t l ement  oppor t uni t i es,  mi shandl e t he 

l egal  def ense,  and engage i n al l  manner  of  mi sconduct ,  t hus 

wast i ng Roehl  Tr anspor t ' s  $500, 000 deduct i bl e,  but  t hen avoi d 

l egal  r esponsi bi l i t y  f or  i t s  al l eged bad f ai t h act i ons onl y 

because t he j udgment  ent er ed was wi t hi n pol i cy l i mi t s.   I n sum,  

Roehl  Tr anspor t ' s  posi t i on i s t hat  i f  Li ber t y Mut ual  br eaches 

i t s dut y of  good f ai t h dur i ng adj ust ment  of  t he c l ai m,  Li ber t y 

Mut ual  shoul d be hel d l i abl e f or  Roehl  Tr anspor t ' s  damages i n a 

bad f ai t h t or t  c l ai m.  

¶27 I n cont r ast ,  Li ber t y Mut ual  ar gues t hat  Roehl  

Tr anspor t  cannot  succeed i n a bad f ai t h c l ai m agai nst  i t  i n t he 

absence of  a ver di ct  i n excess of  pol i cy l i mi t s and t hat  because 

Roehl  Tr anspor t  bar gai ned f or  l ower  pr emi ums by accept i ng a hi gh 

deduct i bl e,  i t  cannot  now compl ai n t hat  i t  was r equi r ed t o pay a 

sum up t o t he amount  of  i t s  deduct i bl e.   Li ber t y  Mut ual  cont ends 

t hat  onl y t he f ol l owi ng t hr ee t ypes of  bad f ai t h c l ai ms ar e 

r ecogni zed i n Wi sconsi n12 and t hat  t hi s case does not  f al l  wi t hi n 

any of  t he t hr ee t ypes:   

( 1)  An i nsur ed may br i ng a bad f ai t h act i on agai nst  

t he i nsur ance company f or  f ai l i ng t o set t l e t he 

c l ai m wi t h a t hi r d- par t y c l ai mant  when t he 

ul t i mat e j udgment  exposes t he i nsur ed t o a 

j udgment  i n excess of  t he pol i cy l i mi t s.   Thi s 

                                                 
12 See A. W.  Huss Co.  v.  Cont ' l  Cas.  Co. ,  735 F. 2d 246,  249 

( 7t h Ci r .  1981)  ( c i t i ng Kr anzush v.  Badger  St at e Mut .  Cas.  Co. ,  
103 Wi s.  2d 56,  60- 62,  307 N. W. 2d 256 ( 1981) ) .  
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t ype of  c l ai m i s  known as a t hi r d- par t y bad f ai t h 

c l ai m. 13  

( 2)  An i nsur ed may br i ng a bad f ai t h act i on " when t he 

i nsur er  unr easonabl y and i n bad f ai t h wi t hhol ds 

payment  of  t he c l ai m of  i t s  i nsur ed. " 14  Thi s t ype 

of  c l ai m i s known as a f i r st - par t y bad f ai t h 

c l ai m. 15 

( 3)  A cl ai mant  may have a bad f ai t h act i on agai nst  an 

i nsur ance company based on t he i nsur ance company' s  

f ai l ur e t o r ei mbur se t he cl ai mant  f or  a wor ker ' s 

compensat i on c l ai m.  

¶28 Li ber t y Mut ual  i s  cor r ect  t hat  t he f act s of  t he 

pr esent  case do not  compl et el y f i t  wi t hi n any of  t he t hr ee t ypes  

                                                 
13 Thi r d- par t y bad f ai t h cases may be descr i bed as " bad 

f ai t h cases based on a l i abi l i t y  i nsur er ' s f ai l ur e t o accept  a 
t hi r d- par t y c l ai mant ' s of f er  t o set t l e hi s c l ai m agai nst  t he 
i nsur ed. "   St ephen S.  Ashl ey,  Bad Fai t h Act i ons:  Li abi l i t y  and 
Damages § 3: 01 ( 2d ed.  1997) .  

14 Kr anzush v.  Badger  St at e Mut .  Cas.  Co. ,  103 Wi s.  2d 56,  
62,  307 N. W. 2d 256 ( 1981)  ( quot i ng Ander son v.  Cont ' l  I ns.  Co. ,  
85 Wi s.  2d 675,  689,  271 N. W. 2d 368 ( 1978) ) .  

15 I n a f i r st - par t y bad f ai t h case,  t he i nsur ed has a bad 
f ai t h c l ai m agai nst  i t s  i nsur ance company f or  t he company' s 
f ai l ur e t o exer ci se good f ai t h i n payi ng benef i t s or  honor i ng 
t he i nsur ed' s c l ai m under  t he pol i cy agai nst  t he i nsur ance 
company.   " Fi r st  par t y i nsur ance gener al l y descr i bes t hose t ypes 
of  i nsur ance cover age under  whi ch t he i nsur ed ( or  hi s 
benef i c i ar i es)  r ecover s benef i t s di r ect l y f r om hi s own i nsur er  
wi t hout  t he need t o est abl i sh f aul t  ( e. g. ,  l i f e,  f i r e,  acci dent  
and heal t h,  and i ncome di sabi l i t y  cover ages) . "   John J.  Ki r cher ,  
I nsur er ' s Mi st aken Judgment ——A New Tor t ?,  59 Mar q.  L.  Rev.  775,  
775 n. 3 ( 1976) .  
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of  c l ai ms al r eady r ecogni zed as cogni zabl e bad f ai t h c l ai ms i n 

Wi sconsi n.    

¶29 The i nst ant  case does,  however ,  f i t  i n l ar ge par t  

wi t hi n t he f i r st  t ype of  bad f ai t h c l ai m descr i bed above:  The 

pr esent  case i s a t hi r d- par t y bad f ai t h c l ai m.   The key 

di st i nct i on bet ween t he i nst ant  case and t he pr evi ousl y 

r ecogni zed t hi r d- par t y bad f ai t h c l ai m i s t hat  Roehl  Tr anspor t  

was not  exposed t o a j udgment  i n excess of  i t s  pol i cy l i mi t .  

B 

¶30 The quest i on pr esent ed i n t he i nst ant  case i s 

t her ef or e whet her  an excess l i abi l i t y  j udgment ,  t hat  i s ,  a 

j udgment  i n an amount  gr eat er  t han t he i nsur ance pol i cy ' s 

cover age,  i s a necessar y pr er equi s i t e f or  an i nsur ed t o br i ng a 

t hi r d- par t y bad f ai t h c l ai m under  Wi sconsi n l aw.   Anot her  way t o 

v i ew t he quest i on i s whet her  t he t hr ee t ypes of  bad f ai t h c l ai ms 

descr i bed above ar e t he onl y  t ypes of  bad f ai t h c l ai ms 

cogni zabl e i n Wi sconsi n.    

¶31 The avai l abi l i t y  of  a bad f ai t h c l ai m under  t he f act s  

i n t he i nst ant  case has not  pr evi ousl y been deci ded by t hi s 

cour t .   

¶32 Thi s cour t  must  t her ef or e anal yze t he cause of  act i on 

f or  bad f ai t h i n i nsur ance cases t o det er mi ne whet her  t he f act s 

of  t he i nst ant  case f i t  t he f r amewor k of  bad f ai t h c l ai ms 

r ecogni zed by Wi sconsi n l aw.    

¶33 We begi n by not i ng t hat  " [ i ] n Wi sconsi n as i n many 

st at es t he doct r i ne of  bad f ai t h i n i nsur ance cl ai ms i s a case 
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l aw devel opment . " 16  The Wi sconsi n Supr eme Cour t  f i r st  al l owed a 

cause of  act i on f or  bad f ai t h i n 1916 and f ul l y  r ecogni zed t he 

t or t  of  bad f ai t h i n 1931. 17  Ther eaf t er ,  Wi sconsi n case l aw has 

cont i nued t o devel op t he t or t .    

¶34 The case l aw,  our  pr ecedent ,  gui des us i n det er mi ni ng 

whet her  t he f act  s i t uat i on pr esent ed her e suppor t s Roehl  

Tr anspor t ' s  bad f ai t h c l ai m.   Our  anal ysi s f ol l ows t r adi t i onal  

met hods and pr i nci pl es of  common- l aw anal ysi s.    

¶35 Li ber t y Mut ual  ar gues t hat  Roehl  Tr anspor t ' s  c l ai m i s  

not  and shoul d not  be r ecogni zed by t he l aw.   To t he ext ent  

Li ber t y Mut ual  ar gues t hat  t he t hr ee pr evi ousl y r ecogni zed 

si t uat i ons gi v i ng r i se t o a bad f ai t h cause of  act i on ar e 

excl usi ve,  i t  asks t he cour t  t o ar r est  t he common- l aw 

devel opment  of  t he t or t  of  bad f ai t h.    

¶36 No Wi sconsi n case hol ds t hat  t he t hr ee t ypes of  bad 

f ai t h c l ai ms pr evi ousl y r ecogni zed ar e t he onl y s i t uat i ons i n 

whi ch a c l ai m of  i nsur ance bad f ai t h may be r ecogni zed.   Nor  do 

Wi sconsi n cases pur por t  t o cat al ogue al l  possi bl e bad f ai t h 

c l ai ms.   We cannot  unear t h any hi nt  i n t he case l aw t hat  t he 

t or t  of  bad f ai t h i s conf i ned t o t he t hr ee f act  pat t er ns 

descr i bed i n t he exi st i ng case l aw.   Rat her ,  t he t hr ee 

                                                 
16 Huss,  735 F. 2d at  249.  

17 The ear l i est  Wi sconsi n cases r ecogni z i ng a bad f ai t h 
cause of  act i on ar e among t he f i r st  i n any j ur i sdi ct i on.   For  a 
t r eat ment  of  t he hi st or i cal  devel opment  of  bad f ai t h cause of  
act i on i n j ur i sdi ct i ons ar ound t he count r y,  see Ashl ey,  supr a 
not e 13,  ch.  2.    



No.  2008AP1303   

 

16 
 

i dent i f i ed t ypes of  i nsur ance bad f ai t h c l ai ms ar i se f r om f act  

s i t uat i ons pr esent ed t o t he cour t s t o dat e.    

¶37 A r evi ew of  t he hi st or y of  t he t or t  r eveal s an 

evol ut i on of  t he t or t  of  bad f ai t h over  t he decades.   The case 

l aw f i r st  r ecogni zed a bad f ai t h c l ai m i n t hi r d- par t y c l ai ms 

wi t h j udgment s exceedi ng pol i cy l i mi t s,  whi l e l at er  cases 

r ecogni zed t he val i di t y of  t he c l ai m i n t wo novel  s i t uat i ons:   

f i r st - par t y c l ai ms and wor ker s '  compensat i on c l ai ms.   The 

common- l aw hi st or y of  i nsur ance bad f ai t h c l ai ms i n t hi s st at e 

r equi r es t he cour t  t o anal yze t he f act s of  t he c l ai m pr esent ed 

and det er mi ne whet her  t he est abl i shed pr i nci pl es of  t he t or t  of  

bad f ai t h suppor t  r ecogni z i ng t he cl ai m pr esent ed as r ai s i ng a 

val i d cause of  act i on.    

¶38 Our  anal ysi s i s set  out  i n t wo st eps.   We f i r st  

summar i ze t he pr i nci pl es der i ved f r om our  case l aw.   These 

pr i nci pl es suppor t  our  concl usi on t hat  t he i nst ant  case f i t s 

wi t hi n t he f r amewor k of  bad f ai t h i nsur ance cl ai ms l ong 

r ecogni zed by our  cases.   The f act s her e t her ef or e gi ve r i se t o 

a cogni zabl e bad f ai t h c l ai m.   Af t er  summar i z i ng t he pr i nci pl es 

di st i l l ed f r om t he cases,  we t hen di scuss t he par t i cul ar  cases 

i n whi ch t hose gui di ng pr i nci pl es have been devel oped.    

¶39 The pr i nci pl es of  t he t or t  of  bad f ai t h can be 

summar i zed as f ol l ows.  
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¶40 Fi r st ,  a bad f ai t h c l ai m " sounds i n t or t . " 18  The t or t  

cause of  act i on f or  bad f ai t h ar i ses out  of  a cont r act ual  

ar r angement  but  i s not  a cont r act  act i on.    

¶41 Rat her ,  t he t or t  of  bad f ai t h i s a separ at e 

i nt ent i onal  wr ong,  whi ch r esul t s f r om a br each of  a dut y i mposed 

as a consequence of  t he cont r act ual  r el at i onshi p. 19  An i nsur ance 

company owes a dut y t o i t s i nsur ed t o set t l e or  compr omi se a 

c l ai m made agai nst  t he i nsur ed and t o act  i n good f ai t h i n doi ng 

so. 20  The dut y i s  i mpl i ed by t he t er ms of  t he i nsur ance pol i cy  

t hat  gi ve t he i nsur ance company excl usi ve power  t o set t l e 

c l ai ms. 21   

¶42 Thus,  t he t or t  of  bad f ai t h i nt r i nsi cal l y r el at es t o 

t he nat ur e and exi st ence of  t he i nsur ance cont r act . 22  Because 

t he dut y i s r oot ed i n t he cont r act ual  r el at i onshi p,  t hi s cour t  

                                                 
18 Ander son v.  Cont ' l  I ns.  Co. ,  85 Wi s.  2d 675,  686,  271 

N. W. 2d 368 ( 1978)  ( " bad f ai t h conduct  by one par t y t o a cont r act  
t owar d anot her  i s a t or t  separ at e and apar t  f r om a br each of  
cont r act  per  se" ) ;   Kr anzush,  103 Wi s.  2d at  60 ( " Under  our  case 
l aw t he not i on t hat  an i nsur ance company may be r equi r ed t o 
r espond i n ext r acont r act ual  damages as a r esul t  of  cer t ai n 
t or t i ous conduct  i n t he set t l ement  of  c l ai ms or  t he payment  of  
benef i t s has evol ved i nt o t hr ee separ at e t heor i es of  bad f ai t h 
r ecover y. " ) .  

19 Ander son,  85 Wi s.  2d at  687.  

20 Mowr y v.  Badger  St at e Mut .  Cas.  Co. ,  129 Wi s.  2d 496,  
510,  385 N. W. 2d 171 ( 1986) ;  Al t  v.  Am.  Fami l y Mut .  I ns.  Co. ,  71 
Wi s.  2d 340,  347,  237 N. W. 2d 706 ( 1976) .  

21 Mowr y,  129 Wi s.  2d at  510.  

22 Hi l ker  v.  West er n Aut o.  I ns.  Co. ,  204 Wi s.  1,  13- 16,  235 
N. W.  413 ( 1931) .  
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has r ef used t o r ecogni ze a bad f ai t h c l ai m when a c l ai mant  was 

not  i n a cont r act ual  r el at i onshi p wi t h an i nsur ance company. 23  

I n t he pr esent  case,  Roehl  Tr anspor t  and Li ber t y Mut ual  have a 

cont r act ual  r el at i onshi p,  t he i nsur ance pol i cy.   

¶43 Second,  t he t or t  of  bad f ai t h i s der i ved f r om t he 

i mpl i ed covenant  of  good f ai t h and f ai r  deal i ng f ound i n ever y 

cont r act . 24  Thus t he br each of  dut y f r om whi ch t he t or t  c l ai m 

f ol l ows i s not  of  any expl i c i t  t er m of  t he cont r act ual  

obl i gat i ons but  of  t he i mpl i c i t  dut y t o act  i n good f ai t h i n 

car r y i ng out  t he i nsur ance cont r act .    

¶44 Thi r d,  t hi r d- par t y bad f ai t h c l ai ms ar ose t o pr ot ect  

hol der s of  i nsur ance pol i c i es agai nst  abusi ve,  " bad f ai t h"  

pr act i ces of  i nsur ance compani es i n adj ust i ng or  set t l i ng 

l i abi l i t y  c l ai ms agai nst  t he i nsur ed when t he i nt er est s of  t he 

i nsur ed ar e i n t he hands of  t he i nsur ance company and may come 

i nt o conf l i c t  wi t h t he i nsur ance company' s own i nt er est s.    

                                                 
23 Kr anzush v.  Badger  St at e Mut .  Cas.  Co. ,  103 Wi s.  2d 56,  

307 N. W. 2d 256 ( 1981) .   

24 Ander son,  85 Wi s.  2d at  689 ( r el y i ng on t he Rest at ement  
( Second)  of  Cont r act  § 205 ( 1981) ) .   See Al l i s  Chal mer s Cor p.  v.  
Lueck,  471 U. S.  202,  216- 17 ( 1985)  ( exami ni ng Wi sconsi n bad 
f ai t h l aw;  obser vi ng t hat  " t he i mpl i ed dut y t o act  i n good f ai t h 
i s di f f er ent  f r om t he expl i c i t  cont r act ual  dut y"  and " t he t or t  
exi st s f or  br each of  a ' dut y devol v[ ed]  upon t he i nsur er  by 
r easonabl e i mpl i cat i on f r om t he expr ess t er ms of  t he cont r act ' "  
( quot i ng Hi l ker ,  204 Wi s.  at  16) ) .  

Good f ai t h i s an i mpl i ed covenant  ar i s i ng f r om t he 
cont r act ual  r el at i onshi p.   14 Couch on I nsur ance § 198: 5 ( 3d ed.  
2005) .   
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¶45 Such conf l i c t  ar i ses i n t he t r adi t i onal  t hi r d- par t y 

bad f ai t h c l ai m when t he i nsur ance company r et ai ns excl usi ve 

cont r ol  over  set t l i ng c l ai ms agai nst  t he i nsur ed and t he val ue 

of  t he c l ai m mi ght  exceed t he pol i cy l i mi t s but  t he t or t  v i ct i m 

of f er s t o set t l e t he c l ai m wi t hi n pol i cy l i mi t s.    

¶46 On t he one hand,  t he i nsur ance company' s accept ance of  

t he set t l ement  of f er  woul d pr ot ect  t he i nt er est s  of  t he i nsur ed 

by l i mi t i ng t ot al  l i abi l i t y  t o an amount  t he i nsur ance company 

wi l l  pay.      

¶47 On t he ot her  hand,  t he i nsur ance company' s r ej ect i on 

of  a set t l ement  of f er  f or  pol i cy l i mi t s may bet t er  ser ve t he 

i nt er est  of  t he i nsur ance company.   I f  t he i nsur ance company 

" wi ns"  at  t r i al ,  by def eat i ng t he c l ai m out r i ght  or  by at  l east  

achi evi ng a j udgment  wi t hi n pol i cy l i mi t s,  t he i nsur ance company 

wi l l  be i n a bet t er  posi t i on t han i t  woul d have been i n had i t  

accept ed t he set t l ement  of f er .   But  i f  t he i nsur ance company 

" l oses"  at  t r i al ,  i t  wi l l  be i n no wor se a posi t i on t han i t  

woul d have been i n had i t  accept ed t he set t l ement  of f er .   

¶48 An i nsur ance company' s r ej ect i on of  a set t l ement  of f er  

f or  pol i cy l i mi t s t hus r i sks much f or  t he i nsur ed but  l i t t l e f or  

t he i nsur ance company.   The i nsur ance company' s obl i gat i on wi l l  

be l i mi t ed t o t he pol i cy l i mi t s whi l e t he i nsur ed mi ght  become 

per sonal l y l i abl e f or  any j udgment  above t he pol i cy l i mi t s.   

Ther ef or e,  i n t hese t r adi t i onal  t hi r d- par t y bad f ai t h cases,  

when t he i nsur ance company r ej ect s a pol i cy l i mi t s set t l ement  

of f er ,  i t  i s ,  i n ef f ect ,  gambl i ng wi t h t he i nsur ed' s money.  
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¶49 Under  t hese ci r cumst ances,  t he case l aw has r ecogni zed 

t hat  t he i nt er est s of  t he i nsur ance company and t he i nsur ed ar e 

i n conf l i c t .   Cour t s have concl uded t hat  when t her e i s such a 

conf l i c t  of  i nt er est s,  t he i nsur ance company wi l l  be l i abl e i f  

i t  f ai l s  t o exer ci se good f ai t h i n set t l i ng t he c l ai m.   Good 

f ai t h means bei ng f ai t hf ul  t o one' s dut y or  obl i gat i on.   " [ B] ad 

f ai t h means bei ng r ecr eant  t her et o. " 25   

¶50 The i nsur ance company' s dut y of  good f ai t h ar i ses 

because t he i nsur ed has bar t er ed away i t s r i ght s t o cont r ol  

set t l ement  t o t he i nsur ance company and must  depend on t he 

i nsur ance company t o i nvest i gat e and set t l e t he mat t er  pr oper l y.  

An i nsur ance company cannot  mer el y wai t  f or  a l egal l y bi ndi ng 

of f er  t o set t l e;  i t  has a posi t i ve dut y " t o t ake t he i ni t i at i ve 

and at t empt  t o negot i at e a set t l ement  wi t hi n t he pol i cy 

cover age. " 26  An i nsur ed i s gi ven a bad f ai t h t or t  cause of  

act i on t o pr ot ect  agai nst  t he r i sk t hat  an i nsur ance company may 

pl ace i t s own i nt er est s above t hose of  t he i nsur ed and t hat  t he 

r ecover y avai l abl e t o t he i nsur ed f or  br each of  cont r act  woul d 

not  f ul l y  compensat e t he i nsur ed f or  t he r esul t i ng har ms. 27  When 

                                                 
25 Hi l ker ,  204 Wi s.  at  13.  

26 Al t ,  71 Wi s.  2d at  351- 52 ( quot i ng Rova Far ms Resor t ,  
I nc.  v.  I nvest or s I ns.  Co.  of  Am. ,  323 A. 2d 495,  507 ( N. J.  1974)  
( " We .  .  .  hol d t hat  an i nsur er  .  .  .  has a posi t i ve f i duci al l y 
dut y t o t ake t he i ni t i at i ve and at t empt  t o negot i at e a 
set t l ement  wi t hi n t he pol i cy cover age. " ) ;  I I  Ar nol d P.  Ander son,  
Wi sconsi n I nsur ance Law § 8. 30 ( 5t h ed.  2004) .  

27 For  a di scussi on of  t r adi t i onal  cont r act  r emedi es and t he 
r esul t i ng r ecogni t i on of  a r emedy i n t or t ,  see Ashl ey,  supr a 
not e 13,  §§ 2: 02- 2: 03.  
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an i nsur ance company br eaches i t s dut y of  good f ai t h,  i t  mi ght  

t her ef or e become l i abl e f or  t he t or t  of  bad f ai t h.    

¶51 The pr esent  case i s much l i ke t he t r adi t i onal  t hi r d-

par t y bad f ai t h c l ai ms r ecogni zed i n t hi s st at e.   I n t he pr esent  

case,  Roehl  Tr anspor t  has agr eed t o pay par t  of  any set t l ement ,  

t hat  i s ,  i t  has agr eed t o pay up t o i t s deduct i bl e,  and has al so 

agr eed t o pay i n excess of  pol i cy l i mi t s.   Roehl  Tr anspor t  has 

r el i nqui shed t o Li ber t y Mut ual  t he r i ght  t o negot i at e on i t s own 

behal f  wi t h t hi r d- par t y c l ai mant s.      

¶52 Roehl  Tr anspor t ,  t he i nsur ed,  i s t her ef or e dependent  

on Li ber t y Mut ual ,  t he i nsur ance company,  t o see t hat  t he 

i nsur ed' s best  i nt er est s ar e pr ot ect ed as t he i nsur ance company 

deal s wi t h t hi r d- par t y c l ai ms.   Li ber t y Mut ual  has a dut y of  

good f ai t h wi t h r espect  t o mat t er s f al l i ng wi t hi n i t s 

r esponsi bi l i t i es under  t he pol i cy.   A dut y of  good f ai t h,  as we 

st at ed pr evi ousl y,  i nur es t o ever y cont r act . 28   

¶53 Under  t he c i r cumst ances of  t he pr esent  case i n whi ch 

t he i nsur ed has a s i gni f i cant  deduct i bl e,  t he i nsur ance 

company' s and t he i nsur ed' s i nt er est s mi ght  di ver ge,  and t he 

i nsur ance company coul d make deci s i ons i n set t l i ng c l ai ms t hat  

f avor  i t s own i nt er est s over  t hose of  t he i nsur ed.   The 

i nsur ance company mi ght  of f er  an unnecessar i l y  hi gh set t l ement  

wi t hi n t he deduct i bl e t o avoi d t he expense of  di l i gent  

i nvest i gat i on and adj ust ment .   Or  i t  mi ght  expend i nsuf f i c i ent  

ef f or t  t o i nvest i gat e a c l ai m unl ess or  unt i l  t he i nsur ance 

                                                 
28 See Ander son,  85 Wi s.  2d at  688- 89.  
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company' s own money i s at  r i sk  when t he val ue of  t he c l ai m 

appr oaches or  exceeds t he deduct i bl e.    

¶54 The i nsur ance company' s appar ent  i nt er est  i n set t l i ng 

c l ai ms bel ow t he deduct i bl e i s t o mi ni mi ze i t s own cost s,  not  

necessar i l y  t o mi ni mi ze t he t ot al  payment  t o t he c l ai mant .   Just  

as i n t r adi t i onal  t hi r d- par t y excess j udgment  cases,  t he i nsur ed 

wi t h a hi gh deduct i bl e needs t he pr ot ect i on of  a bad f ai t h cause 

of  act i on t o guar d agai nst  t he r i sk t hat  an i nsur ance company' s 

exer ci se of  cont r ol  over  a c l ai m mi ght  f avor  i t s own f i nanci al  

i nt er est s over  t hose of  t he i nsur ed.   Thi s possi bi l i t y  gi ves 

r i se t o a cause of  act i on f or  bad f ai t h.  

¶55 The pr esent  s i t uat i on i s t hus anal ogous t o t he t hi r d-

par t y s i t uat i on i n whi ch a c l ai m may exceed t he pol i cy l i mi t s.   

I n bot h i nst ances,  t he i nsur ance company has cont r ol  over  

set t l ement ,  t he i nsur ed has di r ect  f i nanci al  exposur e as a 

r esul t  of  t he i nsur ed' s conduct ,  and t he i nt er est s of  t he 

i nsur ance company and t he i nsur ed di ver ge.   An i nsur ance 

company' s bad f ai t h conduct  exposes an i nsur ed t o a set  of  har ms 

not  cover ed by t he pol i cy.   

¶56 Li ber t y Mut ual  woul d not  be f r ee t o di sr egar d Roehl  

Tr anspor t ' s  i nt er est  i f  l i abi l i t y  had exceeded pol i cy l i mi t s,  

and si mi l ar l y Li ber t y Mut ual  i s  not  f r ee t o di sr egar d Roehl  

Tr anspor t ' s  i nt er est  when l i abi l i t y  was l ess t han pol i cy l i mi t s 

but  i mpl i cat ed Roehl  Tr anspor t ' s  l i abi l i t y  f or  t he deduct i bl e.   

Si mi l ar l y,  an i nsur ance company may not  bur den t he i nsur ed wi t h 

payment  of  t he deduct i bl e t hr ough i t s f ai l ur e t o negot i at e 

set t l ement  or  conduct  i t s i nvest i gat i on of  t he c l ai m i n good 
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f ai t h.   I f  t he i nsur ance company f ai l s t o act  i n good f ai t h,  t he 

i nsur ed mi ght  br i ng a bad f ai t h act i on.    

¶57 For  t he ver y r easons our  cases have concl uded t hat  an 

i nsur ance company becomes l i abl e f or  t he t or t  of  bad f ai t h when 

i t  f ai l s  t o act  i n good f ai t h and exposes i t s i nsur ed t o 

l i abi l i t y  over  pol i cy l i mi t s,  we l i kewi se concl ude t hat  an 

i nsur ance company may be l i abl e f or  t he t or t  of  bad f ai t h when 

t he i nsur ance company f ai l s t o act  i n good f ai t h and exposes t he 

i nsur ed t o l i abi l i t y  f or  sums wi t hi n t he deduct i bl e amount .  

¶58 We concl ude t hat  Roehl  Tr anspor t  r ai ses a cogni zabl e 

c l ai m of  bad f ai t h i n t he pr esent  case,  whi ch,  i f  pr oved,  al l ows 

f or  r ecover y agai nst  Li ber t y Mut ual .   

C 

¶59 We now exami ne t he semi nal  Wi sconsi n bad f ai t h 

i nsur ance cases t hat  i nf or m our  deci s i on.    

¶60 One of  t he ear l i est  cases r ecogni z i ng t hat  a c l ai m 

mi ght  l i e agai nst  an i nsur ance company f or  " bad f ai t h"  i n 

handl i ng a t hi r d- par t y l i abi l i t y  c l ai m agai nst  t he i nsur ed i s 

Wi sconsi n Zi nc Co.  v.  Fi del i t y & Deposi t  Co.  of  Mar yl and,  162 

Wi s.  39,  155 N. W.  1081 ( 1916) .   

¶61 I n Wi sconsi n Zi nc,  an i nj ur ed empl oyee sued hi s 

empl oyer .   The empl oyer s '  i nsur ance company r ef used set t l ement  

of f er s wi t hi n pol i cy l i mi t s.   The empl oyee sued t he i nsur ed 

empl oyer  and was awar ded a j udgment  f or  whi ch t he empl oyer  pai d 

a subst ant i al  sum beyond t he pol i cy cover age.   Wi sconsi n Zi nc,  

162 Wi s.  39,  41- 42.    
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¶62 The empl oyer  i n t ur n sued i t s i nsur ance company f or  

r ef usi ng t he set t l ement  of f er .   The empl oyer  set  out  t hr ee 

causes of  act i on based on t he same f act s,  " [ o] ne on cont r act ,  

one i n t or t  [ negl i gence] ,  and one based on f r aud. "   Wi sconsi n 

Zi nc,  162 Wi s.  at  40.   The cour t  di smi ssed t he cont r act  and 

negl i gence causes of  act i on because t he i nsur ance cont r act  di d 

not  expl i c i t l y  pl ace a dut y on t he i nsur ance company t o set t l e 

c l ai ms.    

¶63 The i nsur ed' s " f r aud"  t heor y was al l owed t o cont i nue.   

The cour t  obser ved t hat  " t he power  of  set t l ement  gi ven t he 

i nsur er  cannot  be used f or  t he pur poses of  f r aud or  

oppr essi on .  .  .  .  [ T] he power  conf er r ed must  not  be exer ci sed 

i n bad f ai t h.  .  .  .  [ F] or  such t her e may be a r ecover y. "   

Wi sconsi n Zi nc,  162 Wi s.  at  53.    

¶64 The Wi sconsi n Zi nc cour t  st at ed t he l aw as pr ohi bi t i ng 

an i nsur ance company f r om handl i ng a c l ai m r eckl essl y and 

cont umaci ousl y when t he r esul t  woul d be a l oss t o bot h t he 

i nsur ance company and t he i nsur ed:   " Whi l e t he [ i nsur ance 

company]  had t he r i ght  t o consul t  what  i t  deemed t o be i t s own 

i nt er est  i n maki ng a set t l ement ,  i t  coul d not  abuse t he power  

vest ed i n i t  and r eckl essl y and cont umaci ousl y r ef use t o set t l e 

i f  i t  was appar ent  t hat  i n al l  r easonabl e pr obabi l i t y  i t s  

conduct  woul d not  onl y r esul t  i n damage t o t he pl ai nt i f f  but  

al so i n l oss t o i t sel f . "   Wi sconsi n Zi nc,  162 Wi s.  at  54.   

¶65 Wi sconsi n Zi nc was r evi s i t ed f i f t een year s l at er  i n 

t hi s cour t ' s  l andmar k bad f ai t h i nsur ance case,  Hi l ker  v.  
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West er n Aut omobi l e I nsur ance Co. ,  204 Wi s.  1,  231 N. W.  257 

( 1930) ,  r eh' g & f ur t her  opi ni on,  235 N. W.  413 ( 1931) .    

¶66 The Hi l ker  case ar ose f r om an aut omobi l e i nsur ance 

pol i cy t hat  pr ovi ded l i abi l i t y  cover age wi t h a l i mi t  of  $5, 000 

per  i nj ur ed per son and gave t he i nsur ance company " f ul l  and 

compl et e cont r ol  of  t he handl i ng and adj ust ment  of  al l  c l ai ms. "   

Hi l ker ,  204 Wi s.  at  3.   The i nsur ance company def ended t wo 

act i ons r esul t i ng i n j udgment s t ot al i ng $10, 500.   The pol i cy 

hol der  sued t he i nsur ance company,  al l egi ng t hat  i t  " act ed i n 

bad f ai t h i n conduct i ng t he def ense of  t hese act i ons 

and .  .  .  t hat  t hey coul d have been adj ust ed f or  a sum l ess t han 

$5, 000. "   Hi l ker ,  204 Wi s.  at  3.   The cour t  af f i r med a j udgment  

i n f avor  of  t he i nsur ed agai nst  t he i nsur ance company.    

¶67 Hi l ker  i s of t en di scussed i n t he cont ext  of  

ar t i cul at i ng t he st andar d f or  bad f ai t h conduct . 29  Her e,  our  

f ocus i s on Hi l ker ' s expl anat i on of  t he condi t i ons and compet i ng 

i nt er est s t hat  gi ve r i se t o a c l ai m f or  bad f ai t h.   Thr ee 

obser vat i ons ar e especi al l y s i gni f i cant .    

¶68 Fi r st ,  accor di ng t o Hi l ker ,  t he dut y t o set t l e or  

compr omi se a c l ai m i s r ecogni zed al t hough i t  i s not  expr essl y 

i mposed by t he pol i cy.   Hi l ker ,  204 Wi s.  at  13.  

¶69 Second,  t he Hi l ker  cour t  concl uded t hat  t he i nsur ance 

company' s dut y t o set t l e a c l ai m need not  ar i se f r om an expl i c i t  

obl i gat i on t o set t l e but  " i s i mpl i ed as a cor r el at i ve dut y 

                                                 
29 For  a di scussi on of  t he st andar d f or  t hi r d- par t y bad 

f ai t h cases as ar t i cul at ed i n t he Hi l ker  case and i n l at er  
Wi sconsi n cases,  see I I  Ander son,  supr a not e 26,  §§ 8. 12- . 26.   
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gr owi ng out  of  cer t ai n r i ght s and pr i v i l eges whi ch t he cont r act  

conf er s upon t he i nsur er . "   Hi l ker ,  204 Wi s.  at  13.     

¶70 Thi r d,  Hi l ker  emphasi zed t he under l y i ng r at i onal e f or  

al l owi ng an i nsur ed' s c l ai m f or  an i nsur ance company' s bad 

f ai t h:   t he conf l i c t i ng i nt er est s of  t he i nsur ed and t he 

i nsur ance company and t he need t o pr ot ect  t he i nsur ed when 

cont r ol  of  negot i at i ons i s t aken f r om t he i nsur ed and gi ven t o 

t he i nsur ance company.   The Hi l ker  cour t  expl ai ned t hat  t he 

i nsur ance company' s dut y t o set t l e or  compr omi se a c l ai m ar i ses 

" because t he i nsur ed has bar t er ed t o t he i nsur ance company al l  

of  t he r i ght s .  .  .  t o pr ot ect  hi msel f  as best  he can f r om t he 

consequences of  t he i nj ur y. "   Hi l ker ,  204 Wi s.  at  14.    

¶71 The cour t  expl ai ned an i nsur ance company' s dut y,  t he 

br each of  whi ch gi ves r i se t o a c l ai m of  bad f ai t h,  as f ol l ows:  

I n expr ess t er ms t he cont r act  i mposes no dut y at  al l  a 
br each of  whi ch makes t he i nsur er  l i abl e t o t he 
i nsur ed f or  a f ai l ur e t o set t l e or  compr omi se a c l ai m.   
However  .  .  .  t he i nsur er  does owe t o t he i nsur ed some 
dut y i n t hi s r espect .   Thi s dut y i s i mpl i ed as a 
cor r el at i ve dut y gr owi ng out  of  cer t ai n r i ght s and 
pr i v i l eges whi ch t he cont r act  conf er s upon t he 
i nsur er .   By t he t er ms of  t hi s cont r act  t he absol ut e 
cont r ol  of  t he def ense of  such act i ons i s t ur ned over  
t o t he i nsur er ,  and t he i nsur ed i s excl uded f r om any 
i nt er f er ence i n any negot i at i ons f or  set t l ement  or  
l egal  pr ocedur e.   I t  i s  gener al l y under st ood t hat  
t hese ar e r i ght s and pr i v i l eges whi ch i t  i s  necessar y 
f or  t he i nsur er  t o have i n or der  t o j ust i f y or  enabl e 
i t  t o assume t he obl i gat i ons whi ch i t  does i n t he 
cont r act  of  i nsur ance.  

Hi l ker ,  204 Wi s.  at  13- 14.    

¶72 The Hi l ker  cour t  emphasi zed t hat  an i nsur ed has an 

" i nt er est "  or  " concer n"  i n how a cl ai m i s t o be set t l ed when t he 



No.  2008AP1303   

 

27 
 

i nsur ance company cont r ol s set t l ement  and t he i nj ur ed per son' s 

r ecover y exceeds t he l i abi l i t y  l i mi t s of  t he i nsur ance pol i cy:     

So l ong as t he r ecover y does not  exceed t he l i mi t s of  
t he i nsur ance,  t he quest i on of  whet her  t he c l ai m be 
compr omi sed or  set t l ed,  or  t he manner  i n whi ch i t  
shal l  be def ended,  i s a mat t er  of  no concer n t o t he 
i nsur ed.   However ,  wher e an i nj ur y occur s f or  whi ch a 
r ecover y may be had i n a sum exceedi ng t he amount  of  
t he i nsur ance,  t he i nt er est  of  t he i nsur ed becomes one 
of  concer n t o hi m.   At  t hi s poi nt  a dut y on t he par t  
of  t he i nsur er  t o t he i nsur ed ar i ses.   I t  ar i ses 
because t he i nsur ed has bar t er ed t o t he i nsur ance 
company al l  of  t he r i ght s possessed by hi m t o enabl e 
hi m t o di scover  t he ext ent  of  t he i nj ur y and t o 
pr ot ect  hi msel f  as best  he can f r om t he consequences 
of  t he i nj ur y.  .  .  .   

I t  i s  t he r i ght  of  t he i nsur er  t o exer ci se i t s own 
j udgment  upon t he quest i on of  whet her  t he c l ai m shoul d 
be set t l ed or  cont est ed.  .  .  .  [ I ] t s exer ci se of  t hi s  
r i ght  shoul d be accompani ed by consi der at i ons of  good 
f ai t h.   

Hi l ker ,  204 Wi s.  at  14 ( emphasi s added) .    

¶73 I n t he pr esent  case,  Li ber t y Mut ual  r el i es heavi l y on 

t he l anguage i n Hi l ker ,  whi ch st at es t hat  set t l ement  wi t hi n 

pol i cy l i mi t s " i s a mat t er  of  no concer n t o t he i nsur ed"  and 

t hat  t he i nsur ance company' s dut y of  good f ai t h does not  ar i se 

unt i l  " r ecover y may be had i n a sum exceedi ng t he amount  of  t he 

i nsur ance. "      

¶74 We t ake t hese sent ences i n Hi l ker  t o be descr i pt i ve of  

t he poi nt  at  whi ch t he i nsur ed' s " concer n"  accr ued i n t he Hi l ker  

case and i n t he many f act  s i t uat i ons of  whi ch t he cour t  was 

awar e.   Thi s st at ement  obser ved,  or  assumed,  t hat  a set t l ement  

wi t hi n pol i cy l i mi t s woul d be " a mat t er  of  no concer n"  t o t he 

i nsur ed i n t hat  case.   Not hi ng i n t he Hi l ker  deci s i on or  i n t he 
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br i ef s i ndi cat es t hat  t he i nsur ed had any ot her  concer n t han 

t hat  t he c l ai m woul d exceed t he pol i cy l i mi t s.   The Hi l ker  cour t  

was not  t hi nki ng about  a c l ai m wi t hi n a deduct i bl e.     

¶75 We l ook t o t he r easoni ng of  Hi l ker ,  not  t o a nar r ow 

r eadi ng of  l anguage speci f i c  t o t he f act s of  t hat  case.   Hi l ker  

t eaches t hat  t he dut y of  good f ai t h ar i ses when an i nsur ance 

company has cont r ol  over  set t l ement  and t he i nt er est s of  t he 

i nsur ance company and t he i nsur ed ar e adver se.   These condi t i ons 

emphasi zed i n Hi l ker  ar e met  i n t he pr esent  case.    

¶76 I n t he pr esent  case,  Roehl  Tr anspor t ' s  i nt er est ,  i t s 

" concer n, "  i n t he l anguage of  Hi l ker ,  i s  not  onl y t o avoi d 

l i abi l i t y  i n excess of  i t s  cover age l i mi t s but  al so t o l i mi t  any  

per sonal  l i abi l i t y  t hat  ar i ses f r om i t s deduct i bl e.  Roehl  

Tr anspor t ' s  i nt er est  i n set t l ement  under  t he deduct i bl e amount  

i s compar abl e t o t he i nsur ed' s concer n i n Hi l ker  wi t h a 

set t l ement  i n excess of  pol i cy l i mi t s.   

¶77 Si mpl y put ,  i t  i s  a mat t er  of  concer n t o Roehl  

Tr anspor t  whet her  t he i nsur ance company set t l es f or  l ess t han 

pol i cy l i mi t s and exposes Roehl  Tr anspor t  t o l i abi l i t y  wi t hi n 

t he amount  of  i t s  deduct i bl e.   Roehl  Tr anspor t ' s  i nt er est  i s  i n 

set t l i ng t he c l ai m f or  as l i t t l e as possi bl e bel ow $500, 000.   

Li ber t y Mut ual ,  on t he ot her  hand,  has l i t t l e concer n wi t h t he 

val ue of  a c l ai m set t l ed bel ow $500, 000;  i t s f i nanci al  i nt er est  

i s  i n mi ni mi zi ng i t s cost s i n i nvest i gat i ng and adj ust i ng t he 

c l ai m and i n keepi ng t he set t l ement  amount  bel ow $500, 000.   The 

i nt er est s of  Li ber t y Mut ual  and Roehl  Tr anspor t  ar e i n conf l i c t  

r egar di ng payment  of  a c l ai m bel ow t he sum of  $500, 000.  
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¶78 Thus i n t he pr esent  case,  t o use t he r at i onal e and 

wor ds of  Hi l ker ,  a dut y on t he par t  of  Li ber t y Mut ual  t o Roehl  

Tr anspor t  ar ose when t he cl ai m was made because Roehl  Tr anspor t  

had bar t er ed t o Li ber t y Mut ual  al l  t he r i ght s Roehl  Tr anspor t  

possessed t o pr ot ect  i t sel f  as best  i t  can f r om t he consequences 

of  t he i nj ur y.   We r ead Hi l ker  as suppor t i ng Roehl  Tr anspor t ' s  

bad f ai t h c l ai m i n t he i nst ant  case.  

¶79 Lat er  cases have r ei t er at ed Hi l ker ' s r at i onal e f or  a 

bad f ai t h c l ai m i n s i mi l ar  f act  s i t uat i ons.   Cases have 

cont i nued t o expl ai n t he dut y of  an i nsur ance company t o 

exer ci se good f ai t h when i t s act i ons ef f ect i vel y di spose of  t he 

asset s of  t he i nsur ed.   Al t hough t hi s r at i onal e i s not  l i mi t ed 

t o j udgment s or  set t l ement s i n excess of  t he pol i cy l i mi t s,  

t hi r d- par t y cases af t er  Hi l ker  have i nvol ved j udgment s i n excess 

of  l i abi l i t y  l i mi t s and have i ncl uded l anguage f ocusi ng on t he 

excess j udgment  as cr eat i ng t he i nsur ed' s i nt er est  i n t he 

adj ust ment  or  set t l ement  of  a c l ai m. 30    

¶80 Yet  bad f ai t h c l ai ms have not  been l i mi t ed i n 

Wi sconsi n t o t he f act  s i t uat i ons i n Wi sconsi n Zi nc and Hi l ker .   

                                                 
30 See,  e. g. ,  Al t ,  71 Wi s.  2d at  349 ( i nsur ance company 

r equi r ed t o make a det er mi nat i on " whet her  t he exposur e may 
j eopar di ze t he i nsur ed by bei ng i n excess of  t he pol i cy 
l i mi t s" ) ;  Kr anzush,  103 Wi s.  2d at  60 ( " i f  t he i nsur er  f ai l s  t o 
set t l e a t hi r d- par t y c l ai m wi t hi n t he l i mi t s of  t he pol i cy and 
chooses i nst ead t o l i t i gat e t he mat t er ,  t he i nsur ed wi l l  be 
exposed t o t hat  por t i on of  any j udgment  whi ch exceeds t he pol i cy 
l i mi t s. " ) ;  see al so Huss,  735 F. 2d at  250 ( appl y i ng Wi sconsi n 
l aw)  ( " [ A] l l  Wi sconsi n r epor t ed deci s i ons avai l abl e t o us whi ch 
addr ess t hi r d par t y c l ai mant s and subsequent  di sput es bet ween 
t he i nsur ed and i nsur er  i nvol ve t he i nsur ed' s c l ai m f or  excess 
j udgment . " )  
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For t y- seven year s af t er  Hi l ker ,  by whi ch t i me t hi r d- par t y bad 

f ai t h c l ai ms wer e wel l  est abl i shed,  t he cour t  det er mi ned t hat  a 

bad f ai t h c l ai m coul d l i e i n a f i r st - par t y c l ai m agai nst  an 

i nsur ance company.      

¶81 I n Ander son v.  Cont i nent al  I nsur ance Co. ,  85 

Wi s.  2d 675,  271 N. W. 2d 368 ( 1978) ,  t he i nsur eds had a 

homeowner ' s pol i cy and sought  payment s f r om t he i nsur ance 

company f or  f i r e damage.   They br ought  a bad f ai t h c l ai m agai nst  

t hei r  i nsur ance company,  al l egi ng t hat  t hei r  i nsur ance company' s 

r esponse t o t hei r  c l ai m f or  benef i t s was " wi l f ul ,  f r audul ent ,  

i nt ent i onal  and i n bad f ai t h and f or  t he pur pose of  

di scour agi ng,  avoi di ng,  or  r educi ng t he payment  due under  t he 

t er ms of  t he pol i cy. "   Ander son,  85 Wi s.  2d at  682.  

¶82 The i nsur ance company moved t o di smi ss t he bad f ai t h 

c l ai m,  ar gui ng t hat  t he Wi sconsi n Supr eme Cour t  had not  

pr evi ousl y al l owed such a c l ai m i n an act i on br ought  by an 

i nsur ed agai nst  hi s own i nsur ance company.   The Ander son cour t  

hel d t hat  a f i r st - par t y bad f ai t h c l ai m was cogni zabl e i n 

Wi sconsi n.   The cour t  decl ar ed t hat  " i n ever y i nsur ance 

cont r act ,  t her e i s an i mpl i ed covenant  of  good f ai t h and f ai r  

deal i ng.   The dut y t o so act  i s  i mmi nent  i n t he cont r act  whet her  

t he company i s at t endi ng t o t he c l ai ms of  t hi r d per sons agai nst  

t he i nsur ed or  t he c l ai ms of  t he i nsur ed i t sel f . "   Ander son,  85 

Wi s.  2d at  689 ( quot ed sour ce omi t t ed) .    

¶83 Adher i ng t o t he same r easoni ng used i n t he Hi l ker  and 

Wi sconsi n Zi nc cases,  t he Ander son cour t  wr ot e as f ol l ows:   " By 

v i r t ue of  t he r el at i onshi p bet ween t he par t i es cr eat ed by t he 
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cont r act ,  a speci al  dut y ar i ses,  t he br each of  whi ch dut y i s a 

t or t  and i s unr el at ed t o cont r act  damages. "   Ander son,  85 

Wi s.  2d at  686.   Because Hi l ker ' s r easoni ng r est ed on a " dut y on 

t he i nsur ance company .  .  .  anal ogous t o t hat  of  a f i duci ar y, "  

t he Ander son cour t  concl uded t hat  t he exi st ence of  t hi s 

under l y i ng dut y of  good f ai t h al so suppor t ed a f i r st - par t y bad 

f ai t h t or t  act i on.   Ander son,  85 Wi s.  2d at  688.    

¶84 The Ander son case t eaches t hat  when consi der i ng 

whet her  t he t or t  of  bad f ai t h i s avai l abl e i n a f act ual  

s i t uat i on di f f er ent  f r om t hat  pr esent ed i n Wi sconsi n Zi nc and 

Hi l ker ,  t he cour t  i s  t o r et ur n t o t he basi c pr i nci pl es set  f or t h 

i n Hi l ker  under l y i ng t he t or t  of  bad f ai t h.   An i nsur ance 

company has a dut y t o t he i nsur ed t hat  i s " anal ogous t o t hat  of  

a f i duci ar y" 31 and " [ e] ver y cont r act  i mposes upon each par t y a 

dut y of  good f ai t h and f ai r  deal i ng i n i t s per f or mance and i t s  

enf or cement . " 32  

¶85 Fol l owi ng on t he heel s of  Ander son came Col eman v.  

Amer i can Uni ver sal  I nsur ance Co. ,  86 Wi s.  2d 615,  273 N. W. 2d 220 

( 1979) ,  once agai n r ai s i ng t he i ssue of  whet her  a c l ai mant  i n a 

novel  s i t uat i on had a cogni zabl e c l ai m i n Wi sconsi n under  t he 

                                                 
31 Ander son,  85 Wi s.  2d at  688.  

32 I d.  at  688- 89 ( c i t i ng Rest at ement  ( Second)  of  Cont r act s 
§ 231 ( 1973) ) .  

" The r at i onal e whi ch r ecogni zes an anci l l ar y  dut y on an 
i nsur ance company t o exer ci se good f ai t h .  .  .  i s  equal l y 
appl i cabl e and of  equal  i mpor t ance when t he i nsur ed seeks 
payment  of  l egi t i mat e damages f r om hi s own i nsur ance company. "   
Ander son,  85 Wi s.  2d at  689.   
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t or t  of  bad f ai t h.   I n Col eman,  an empl oyee was i nj ur ed i n t he 

cour se of  hi s empl oyment  by an empl oyer  who was i nsur ed f or  

wor ker ' s compensat i on.   The empl oyee r ecei ved wor ker ' s 

compensat i on payment s but  t hen sued t he wor ker ' s compensat i on 

i nsur ance company f or  a separ at e i nj ur y f or  t he i nsur ance 

company' s bad f ai t h conduct  i n i nt ent i onal l y and mal i c i ousl y 

wi t hhol di ng wor ker ' s compensat i on payment s.    

¶86 The Col eman cour t  decl ar ed t hat  t he " r at i onal e of  

Ander son i s appl i cabl e not  onl y t o t he c l ai m of  a f i r st - par t y 

i nsur ed agai nst  i t s  i nsur ance company,  but  i s al so appl i cabl e 

when t he case i nvol ves a [ v i ct i m' s]  c l ai m agai nst  an i nsur er . " 33  

The cour t  based i t s concl usi on t hat  a v i ct i m' s bad f ai t h c l ai m 

agai nst  an i nsur ance company was cogni zabl e on t he st at ut or y  

syst em of  ensur i ng t hat  wor ker s '  i nj ur i es wer e compensat ed.    

¶87 The next  s i gni f i cant  case i n whi ch t hi s cour t  was 

asked t o r ecogni ze a bad f ai t h c l ai m i n a di f f er ent  f act ual  

                                                 
33 Col eman v.  Am.  Uni ver sal  I ns.  Co. ,  86 Wi s.  2d 615,  620,  

273 N. W. 2d 220 ( 1979) .  

The l aw gover ni ng causes of  act i on and r emedi es f or  bad 
f ai t h i n wor ker ' s compensat i on has changed s i nce Col eman was 
deci ded.   Our  concer n i n t he pr esent  case i s wi t h t he met hod of  
common- l aw anal ysi s ut i l i zed i n Col eman.   We i n no way addr ess 
t he avai l abi l i t y  of  any c l ai m or  r emedy i n wor ker ' s compensat i on 
cases.   See Asl akson v.  Gal l agher  Basset t  Ser vs. ,  I nc. ,  2006 WI  
App 35,  ¶10,  289 Wi s.  2d 664,  711 N. W. 2d 667 ( " I n r esponse t o 
Col eman,  t he 1979- 80 Wi sconsi n Legi s l at ur e adopt ed Wi s.  St at .  
§ 102. 18( 1) ( bp) ,  whi ch pr ovi des t hat  t he depar t ment  may assess a 
penal t y f or  bad f ai t h i n t he handl i ng of  a wor ker ' s compensat i on 
c l ai m and st at es t hat  t hi s penal t y ' i s  t he excl usi ve r emedy 
agai nst  an empl oyer  of  i nsur ance car r i er  f or  mal i ce or  bad 
f ai t h. ' " ) .      
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s i t uat i on was Kr anzush v.  Badger  St at e Mut ual  Casual t y Co. ,  103 

Wi s.  2d 56,  307 N. W. 2d 256 ( 1981) .   I n Kr anzush,  a c l ai mant  

asked t he cour t  t o ext end Col eman t o a non- wor ker ' s compensat i on 

case,  ar gui ng t hat  an i nj ur ed vi ct i m ( a t hi r d par t y t o t he 

i nsur ance pol i cy)  had a bad f ai t h c l ai m agai nst  t he i nsur ance 

company i n a non- wor ker ' s compensat i on case.    

¶88 I n Kr anzush,  t he v i ct i m i n an aut o acci dent  f i l ed a 

sui t  agai nst  t he t or t f easor ' s i nsur ance company,  al l egi ng t hat  

t he company' s conduct  i n handl i ng t he v i ct i m' s cl ai m agai nst  t he 

i nsur ed al l owed r ecover y i n a sui t  f or  bad f ai t h.   The i nsur ance 

pol i cy was a cont r act  bet ween t he t or t f easor  and t he i nsur ance 

company.   No i nsur ance pol i cy or  cont r act ual  r el at i onshi p 

exi st ed bet ween t he vi ct i m and t he i nsur ance company.    

¶89 The Kr anzush cour t  f i r st  out l i ned t he t hr ee si t uat i ons 

i n whi ch t he case l aw had al r eady r ecogni zed a bad f ai t h c l ai m 

agai nst  an i nsur ance company:   ( 1)  an i nsur ed' s c l ai m agai nst  

t he i nsur ance company,  as i n Hi l ker ,  f or  f ai l i ng t o exer ci se 

good f ai t h i n t he set t l ement  of  t he c l ai m of  a t hi r d par t y 

" whi ch ar i ses by v i r t ue of  t he cont r act ual  r el at i onshi p of  t he 

i nsur er  and t he i nsur ed .  .  .  . "   ( 2)  an i nsur ed' s c l ai m agai nst  

hi s or  her  i nsur ance company f or  i t s " handl i ng of  an i nsur ed' s 

c l ai m under  a casual t y,  l i f e,  heal t h,  or  acci dent  

pol i cy .  .  .  exempl i f i ed by Ander son v.  Cont i nent al  I ns.  Co. " ;  

and  ( 3)  " i n t he handl i ng of  a wor ker ' s c l ai m f or  benef i t s under  

a wor ker ' s compensat i on pol i cy, "  as r ecogni zed i n Col eman.  

Kr anzush,  103 Wi s.  2d at  60- 62.    
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¶90 The f act s i n t he Kr anzush case came cl osest  t o t he 

t ype of  bad f ai t h c l ai m r ecogni zed i n Col eman:   a v i ct i m sued 

t he t or t f easor ' s i nsur ance company f or  bad f ai t h.   The Kr anzush 

cour t  di st i ngui shed Col eman on t he gr ound t hat  wor ker ' s 

compensat i on pr ovi ded guar ant eed cover age and swi f t  payment  t o 

wor ker - v i ct i ms,  whi l e a t or t  v i ct i m of  an aut o acci dent  " i s not  

t he obj ect  of  a sweepi ng st at ut or y scheme desi gned t o pr omot e 

t he compensat i on of  i nj ur i es i n a r out i ne,  l ar gel y 

nonadver sar i al  manner . "   Kr anzush,  103 Wi s.  2d at  65.    

¶91 The Kr anzush cour t  t hen consi der ed whet her  t o 

r ecogni ze a bad f ai t h r i ght  of  act i on and det er mi ned i t  woul d 

not .   Ci t i ng numer ous cases and r est i ng on t he r at i onal e set  

f or t h i n Hi l ker  and Ander son,  t he cour t  i dent i f i ed a const ant  

t heme i n bad f ai t h cases:  an i nsur ance company owes a dut y of  

good f ai t h t o t he i nsur ed but  owes no dut y t o t he v i ct i m t o 

set t l e or  t o negot i at e i n good f ai t h.   Kr anzush,  103 Wi s.  2d at  

72- 73.    

¶92 The dut y of  good f ai t h ar i ses under  t he i nsur ance 

pol i cy and t he cont r act ual  r el at i onshi p f or med bet ween t he 

i nsur ance company and t he i nsur ed.   Thi s dut y i s owed t o t he 

i nsur ed,  not  t o a t hi r d- par t y c l ai mant .   Absent  t hi s under l y i ng 

dut y of  good f ai t h f l owi ng f r om t he i nsur ance company t o t he 

c l ai mant ,  t he Kr anzush cour t  det er mi ned t hat  a bad f ai t h c l ai m 

coul d not  be r ecogni zed.   Kr anzush decl ar ed t hat  al l owi ng a 

v i ct i m t o asser t  a bad f ai t h c l ai m under  t he c i r cumst ances 

" woul d const i t ut e a ser i ous and unpr ecedent ed depar t ur e f r om 

est abl i shed t or t  pr i nci pl es. "   Kr anzush,  103 Wi s.  2d at  73.   
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¶93 Li ber t y Mut ual  r el i es on Kr anzush f or  t he pr oposi t i on 

t hat  t he t hr ee i dent i f i ed s i t uat i ons i n whi ch bad f ai t h c l ai ms 

have been r ecogni zed ar e t he onl y avai l abl e bad f ai t h c l ai ms.   

Li ber t y Mut ual  r eads mor e i nt o Kr anzush t han t he opi ni on says 

and f ar  mor e t han i t  i mpl i es.   I n f act ,  by addr essi ng at  l engt h 

whet her  a bad f ai t h c l ai m shoul d be r ecogni zed i n t hi s f our t h 

s i t uat i on,  Kr anzush cl ear l y i mpl i es t hat  t he t hr ee i nst ances i n 

whi ch bad f ai t h c l ai ms have pr evi ousl y been r ecogni zed ar e not  

excl usi ve.   Rat her ,  l i ke Ander son and Col eman bef or e i t ,  

Kr anzush t eaches t hat  each si t uat i on must  be anal yzed i n l i ght  

of  t he pr i nci pl es r ecogni zed i n past  cases t o det er mi ne whet her  

a c l ai mant  can br i ng a bad f ai t h c l ai m agai nst  an i nsur ance 

company.    

¶94 Her e,  Li ber t y Mut ual  appear s t o concede t hat  i t  owed  

a dut y of  good f ai t h t o Roehl  Tr anspor t  i n t he adj ust ment  of  

t hi r d- par t y c l ai ms agai nst  Roehl  Tr anspor t .   Never t hel ess,  

Li ber t y Mut ual  asser t s t hat  t he exi st ence of  t he dut y of  good 

f ai t h does not  gi ve r i se t o a cor r espondi ng cause of  act i on f or  

bad f ai t h when t he dut y i s br eached but  pol i cy l i mi t s ar e not  

exceeded.   We do not  accept  t hi s ar gument .    

¶95 We ar e not  per suaded by Li ber t y  Mut ual ' s ar gument  t hat  

al l owi ng a bad f ai t h c l ai m i n t he i nst ant  case wi l l  necessar i l y  

" open t he f l oodgat es"  t o a gr eat  vol ume of  wast ef ul  or  f r i vol ous 

cl ai ms agai nst  i nsur ance compani es.   The f act  t hat  a pr evi ous 

case i nvol v i ng t he l oss of  t he i nsur ed' s deduct i bl e has not  

al r eady been pr esent ed under mi nes Li ber t y Mut ual ' s ar gument .   

Mor eover ,  we r ej ect ed t he same ar gument  when we r ecogni zed a 
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f i r st - par t y bad f ai t h c l ai m f or  t he f i r st  t i me i n Ander son,  

st at i ng t hat  " [ i ] nsur er s i n Wi sconsi n need not  be mul ct ed by 

ext or t i onat e or  quest i onabl e c l ai ms i f  t hey adher e t o t he 

st andar ds of  car e whi ch we have set  f or t h .  .  .  . " 34   

¶96 Ander son,  Col eman,  and Kr anzush l ead t o t he concl usi on 

t hat  we must  exami ne t he si t uat i on pr esent ed i n l i ght  of  t he 

pr i nci pl es and r at i onal e est abl i shed i n our  pr evi ous cases.   

Appl y i ng t he pr i nci pl es and r at i onal e of  bad f ai t h cases i n 

Wi sconsi n compel s t he concl usi on t hat  Roehl  Tr anspor t  may br i ng 

a bad f ai t h t or t  c l ai m agai nst  Li ber t y Mut ual  f or  br each of  i t s 

dut y of  good f ai t h when Roehl  Tr anspor t ' s  i nt er est s,  namel y 

Roehl  Tr anspor t ' s  exposur e of  i t s  subst ant i al  deduct i bl e,  wer e 

wi t hi n Li ber t y Mut ual ' s cont r ol .  

¶97 Li ber t y Mut ual  al so r el i es on A. W.  Huss Co.  v.  

Cont i nent al  Casual t y Co. ,  735 F. 2d 246 ( 7t h Ci r .  1984) ,  appl y i ng 

Wi sconsi n l aw,  t o concl ude t hat  no cl ai m of  bad f ai t h i s 

cogni zabl e when t he set t l ement  does not  exceed t he pol i cy 

l i mi t s.   I n Huss,  t he i nsur ed had an aut omobi l e l i abi l i t y  pol i cy 

wi t h a l i mi t  of  $100, 000 and an umbr el l a excess pol i cy wi t h a 

l i mi t  of  $1, 000, 000.   The i nsur ance company i nvest i gat ed t he 

cl ai m agai nst  t he i nsur ed and began set t l ement  negot i at i ons.   I t  

al so advi sed t he i nsur ed,  i n st andar d l anguage,  t hat  t he i nsur ed 

had t he opt i on of  r et ai ni ng counsel  i n connect i on wi t h t he case.    

¶98 The i nsur ance company ul t i mat el y set t l ed t he c l ai m f or  

$1, 100, 000,  t he t ot al  pol i cy l i mi t s.   The i nsur ed bel i eved t hat  

                                                 
34 Ander son,  85 Wi s.  2d at  694.  
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t he i nsur ance company had not  set t l ed t he mat t er  qui ckl y enough 

and sued t he i nsur ance company f or  bad f ai t h,  seeki ng damages 

f or  anxi et y,  busi ness l oss,  at t or ney f ees al l egedl y i ncur r ed i n 

moni t or i ng t he i nsur ance company' s handl i ng of  t he c l ai m and i n 

pr osecut i ng t he bad f ai t h act i on,  as wel l  as puni t i ve damages.  

¶99 The quest i on pr esent ed t o t he f eder al  cour t  was 

whet her  " Wi sconsi n l aw r ecogni zes a cause of  act i on by t he 

i nsur ed agai nst  t he i nsur er  f or  al l eged bad f ai t h i n handl i ng a 

t hi r d par t y c l ai m wher e t he i nsur ance company set t l ed t he c l ai m 

wi t hi n t he i nsur ed' s pol i cy cover age. " 35  The f eder al  cour t  

answer ed t hi s quest i on i n t he negat i ve.     

¶100 I n r esponse t o t he i nsur ed' s ar gument  t hat  t he f eder al  

cour t  shoul d accept  t he i nsur ed' s c l ai m of  bad f ai t h as a f our t h 

cat egor y of  bad f ai t h c l ai ms,  t he f eder al  cour t  begged of f .   The 

f eder al  cour t  st ayed wi t hi n t he t hr ee f act  s i t uat i ons pr evi ousl y  

r ecogni zed i n Wi sconsi n bad f ai t h l aw.   The cour t  asser t ed t hat  

as a f eder al  cour t  i n a di ver si t y case appl y i ng Wi sconsi n l aw,  

i t  had l i mi t ed di scr et i on t o r ecogni ze " unt est ed l egal  t heor i es 

br ought  under  t he r ubr i c of  st at e l aw. "   Huss,  735 F. 2d at  253.    

¶101 Despi t e i t s r el uct ance t o r ecogni ze a bad f ai t h t or t  

i n t he novel  f act  s i t uat i on pr esent ed,  t he f eder al  cour t  went  on 

t o concl ude t hat  even i f  t he i nsur ed' s pr oposed bad f ai t h c l ai m 

wer e t o be r ecogni zed,  t he t or t  woul d not  appl y t o t he f act s i n 

Huss.   The cour t  concl uded t hat  t he i nsur ance company " exceeded 

                                                 
35 Huss,  735 F. 2d at  247.  
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i t s obl i gat i on t o def end t he i nsur ed zeal ousl y .  .  .  . "   Huss,  

735 F. 2d at  255.  

¶102 I n Huss,  t he f eder al  cour t  emphasi zed t he excess over  

pol i cy l i mi t s as i t s gui di ng t heor y i n anal yzi ng bad f ai t h 

c l ai ms,  r at her  t han t he conf l i c t  bet ween t he i nsur ed and 

i nsur ance company.   Thi s appr oach i s under st andabl e because i n 

t he Huss case,  no conf l i c t  bet ween t he i nsur ed and i nsur ance 

company occur r ed as l ong as t he set t l ement  was wi t hi n pol i cy 

l i mi t s.   Huss does not  gover n t he pr esent  case,  i n whi ch t he 

i nt er est s of  t he i nsur ed and t he i nsur ance company wer e i n 

conf l i c t .    

¶103 Fur t her mor e,  Huss was deci ded bef or e Uni t ed Capi t ol  

I nsur ance Co.  v .  Bar t ol ot t a' s Fi r ewor ks Co. ,  200 Wi s.  2d 284,  

546 N. W. 2d 198 ( Ct .  App.  1996) .   Ther e,  a " speci al l y t ai l or ed"  

i nsur ance pol i cy  i ncl uded a " sel f  i nsur ance"  pr ovi s i on r equi r i ng 

t he i nsur ed,  Bar t ol ot t a' s Fi r ewor ks,  t o pay t he f i r st  $25, 000 of  

c l ai ms.  The sel f - i nsur ed pr ovi s i on i s anal ogous t o t he 

deduct i bl e i n t he pr esent  case,  maki ng Bar t ol ot t a' s Fi r ewor ks 

i mpor t ant  i n our  anal ysi s of  whet her  t he i nst ant  case pr esent s a 

cogni zabl e bad f ai t h c l ai m.    

¶104 The pol i cy i n Bar t ol ot t a' s Fi r ewor ks had a st andar d 

c l ause gi v i ng t he i nsur ance company t he r i ght  t o set t l e c l ai ms.  

The i nsur ance company set t l ed a v i ct i m' s c l ai m agai nst  t he 

i nsur ed f or  $35, 000,  wi t hi n t he pol i cy l i mi t s,  wi t hout  

consul t i ng t he i nsur ed.    

¶105 The i nsur ance company ar gued,  as Li ber t y Mut ual   

ar gues her e,  t hat  " a bad f ai t h cause of  act i on does not  even 
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exi st  i n a case wher e a set t l ement  was made wi t hi n pol i cy 

l i mi t s. " 36   

¶106 I n r esponse,  t he i nsur ed conceded t hat  " v i r t ual l y al l  

ot her  r epor t ed cases deal  wi t h t he i nsur ed' s per sonal  exposur e 

i n excess of  l i abi l i t y  l i mi t s"  but  ar gued t hat  i n i t s case t he 

i nsur ance company' s good f ai t h obl i gat i on " as t o set t l ement  

di scussi ons whi ch expose t he i nsur ed' s per sonal  asset s i s no 

l ess compel l i ng. " 37  Bar t ol ot t a' s  Fi r ewor ks r el i ed on cases f r om 

ot her  j ur i sdi ct i ons concl udi ng t hat  a bad f ai t h c l ai m may l i e 

when a set t l ement  wi t hi n pol i cy l i mi t s never t hel ess exposes t he 

i nsur ed' s deduct i bl e or  ot her  asset s. 38 

¶107 Thus t he cour t  of  appeal s was di r ect l y conf r ont ed wi t h 

t he quest i on whet her  a bad f ai t h c l ai m was cogni zabl e i n 

Wi sconsi n when set t l ement  was r eached wi t hi n pol i cy l i mi t s but  

t he i nt er est s of  t he i nsur ed wer e at  r i sk because of  t he sel f -

i nsur ance ( deduct i bl e)  pr ovi s i on.   �

¶108 The cour t  of  appeal s r ecogni zed t he bad f ai t h c l ai m as 

cogni zabl e under  Wi sconsi n l aw.   The cour t  of  appeal s st at ed 

t hat  " [ t ] he dut y of  good f ai t h ser ves t o bal ance t he i nt er est s 

                                                 
36 Response Br i ef  of  Pl ai nt i f f - Respondent - Cr oss Appel l ant ,  

Uni t ed Capi t ol  I ns.  Co. ,  at  17 ( c i t i ng Am.  Home Assur ance Co.  v.  
Her mann' s War ehouse Cor p. ,  521 A. 2d 903 ( N. J.  1987) ) .  

37 Br i ef  and Appendi x of  Appel l ant - Cr oss Respondent  
[ Bar t ol ot t a' s Fi r ewor ks Co. ,  I nc. ]  at  22.  

38 Br i ef  and Appendi x of  Appel l ant - Cr oss Respondent  
[ Bar t ol ot t a' s Fi r ewor ks Co. ,  I nc. ]  at  16- 19 ( c i t i ng St .  Paul  
Fi r e & Mar i ne I ns.  Co.  v.  Edge Mem' l  Hosp. ,  584 So.  2d 1316 
( Al a.  1991) ;  Nat ' l  Ser v.  I ndus.  v.  Har t f or d Acci dent  & I ndem.  
Co. ,  661 F. 2d 458 ( 5t h Ci r .  1981) ) .  
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of  t he i nsur ed agai nst  i t s  i nsur er ,  whi ch may be t empt ed t o 

avoi d t he cost s of  def ense vi a a qui ck set t l ement  and t her eby 

sacr i f i c i ng t he i nsur ed' s deduct i bl e. " 39   

¶109 Ul t i mat el y t he cour t  of  appeal s concl uded t hat  t he 

i nsur ance company had not  act ed i n bad f ai t h.   The cour t  of  

appeal s decl ar ed t hat  i t  " cannot  say t hat  [ t he i nsur ance 

company]  act ed i n bad f ai t h by st r i k i ng when t he i r on was hot  

and movi ng t hi s case t o set t l ement "  when t he i nsur ance company 

" had t he aut hor i t y t o i nvest i gat e,  val ue,  and set t l e any cl ai m,  

and di d so. "   Bar t ol ot t a' s Fi r ewor ks,  200 Wi s.  2d at  297.   

" St r i k i ng whi l e t he i r on was hot "  i s ,  i n shor t ,  what  Roehl  

Tr anspor t  ar gues t hat  Li ber t y Mut ual  f ai l ed t o do i n t he pr esent  

case.    

¶110 Had t he cour t  of  appeal s r eached t he concl usi on t hat  

no cl ai m f or  t he t or t  of  bad f ai t h coul d be asser t ed,  i t  woul d 

not  have gone on t o det er mi ne whet her  t he f act s wer e suf f i c i ent  

t o suppor t  t he al l egat i on of  bad f ai t h. 40  The bad f ai t h c l ai m 

                                                 
39 Uni t ed Capi t ol  I ns.  Co.  v.  Bar t ol ot t a' s Fi r ewor ks Co. ,  

200 Wi s.  2d 284,  296,  546 N. W. 2d 198 ( Ct .  App.  1996)  ( c i t i ng 
Mowr y,  129 Wi s.  2d at  509- 10 ( emphasi s added) ) .  

40 I n Ander son,  t he cour t  r el i ed on exact l y t hi s r easoni ng 
i n i t s anal ysi s of  Dr ake v.  Mi l waukee Mut ual  I nsur ance Co. ,  70 
Wi s.  2d 977,  236 N. W. 2d 204 ( 1975) :  

Had t he cour t  r eached t he concl usi on t hat ,  under  no 
set  of  pl eadi ngs,  a c l ai m f or  what  i t  cal l ed a 
t or t i ous br each of  cont r act  coul d be asser t ed agai nst  
an i nsur er ,  i t  woul d not  have pr oceeded t o det er mi ne 
whet her  t he f act s wer e suf f i c i ent  t o st at e t hat  cause 
of  act i on,  but  i t  di d j ust  t hat .   The cl ai m of  
t or t i ous br each of  cont r act  was t hr own out ,  not  
because such a c l ai m coul d not  be asser t ed under  
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was t hr own out  not  because t he set t l ement  was wi t hi n pol i cy 

l i mi t s but  because t he f act s bef or e t he cour t  wer e i nsuf f i c i ent  

t o suppor t  an al l egat i on of  bad f ai t h conduct .     

¶111 We r ead Bar t ol ot t a' s Fi r ewor ks t o suppor t  Roehl  

Tr anspor t ' s  c l ai m.   The cour t  of  appeal s i n Bar t ol ot t a' s  

Fi r ewor ks f aced a c l ai m of  bad f ai t h f or  a set t l ement  t hat  was 

wi t hi n pol i cy l i mi t s but  al so exposed t he i nsur ed t o f i nanci al  

r i sk on i t s " sel f  i nsur ance. "   The cour t  of  appeal s t r eat ed t he 

al l egat i ons of  t he bad f ai t h c l ai m i n Bar t ol ot t a' s Fi r ewor ks as 

i t  woul d have t r eat ed a set t l ement  i n excess of  pol i cy l i mi t s.    

¶112 We appl y t he same r at i onal e i n t he pr esent  case as t he 

cour t  of  appeal s ut i l i zed i n Bar t ol ot t a' s Fi r ewor ks.   When a 

conf l i c t  exi st s bet ween t he i nt er est s of  an i nsur ance company 

and t he i nt er est s of  an i nsur ed,  and t he i nsur ance company has 

cont r ol  over  t he c l ai m,  t he i nsur ance company has a dut y t o act  

i n good f ai t h t o pr ot ect  t he i nt er est s of  t he i nsur ed.   When an 

i nsur ance company br eaches t hat  dut y,  a cause of  act i on f or  bad 

f ai t h i s cogni zabl e i n Wi sconsi n.  

¶113 Our  st udy of  t he devel opment  of  t he doct r i ne of  bad 

f ai t h i n i nsur ance cl ai ms i n Wi sconsi n case l aw demonst r at es 

                                                                                                                                                             
Wi sconsi n l aw agai nst  an i nsur er ,  but  because t he 
f act s pl eaded wer e i nsuf f i c i ent .    

Ander son,  85 Wi s.  2d at  685.  

I n ot her  wor ds,  a cour t  t hat  consi der s whet her  t he f act s 
al l eged ar e suf f i c i ent  t o suppor t  t he st at ed cause of  act i on 
i mpl i c i t l y  acknowl edges t hat  t he cause of  act i on i s pot ent i al l y  
v i abl e.   
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t hat  t he t or t  of  bad f ai t h has been devel opi ng i n Wi sconsi n case 

l aw and t hat  Roehl  Tr anspor t ' s  bad f ai t h c l ai m i s suppor t ed by 

t he doct r i ne devel oped i n our  pr evi ous deci s i ons.  

D 

¶114  Each par t y c i t es cases f r om ot her  j ur i sdi ct i ons t o 

suppor t  i t s  posi t i on.   Onl y a f ew st at e cour t s have addr essed 

t he i ssue t he i nst ant  case pr esent s.   The cases f r om ot her  

j ur i sdi ct i ons ar e not  i n agr eement  about  r ecogni z i ng a bad f ai t h 

c l ai m i n s i t uat i ons compar abl e t o t he i nst ant  case.   Cases i n 

sever al  j ur i sdi ct i ons appear  t o r ecogni ze a bad f ai t h c l ai m when 

t he i nsur ed' s deduct i bl e,  whi ch i s l ess t han t he pol i cy l i mi t s,  

may be at  r i sk. 41  Ot her  cases appear  t o concl ude t hat  when a 

                                                 
41 See,  e. g. ,  Commer ce & I ndus.  I ns.  Co.  v.  N.  Shor e Tower s 

Mgmt .  I nc. ,  162 Mi sc.  2d 778,  781 ( N. Y.  Ci t y Ci v.  Ct .  1994)  
( " [ T] her e i s al so compel l i ng aut hor i t y t hat  a bad f ai t h c l ai m 
may be r ai sed as t o an i nsur er ' s set t l ement  wi t hi n pol i cy l i mi t s 
whi ch causes t he i nsur ed t o become l i abl e f or  a deduct i bl e. " ) ;  
Guar ant ee I ns.  Co.  v.  Ci t y of  Long Beach,  106 A. D. 2d 428,  428- 29 
( N. Y.  App.  Di v.  1984)  ( set t i ng f or t h bad f ai t h st andar d f or  
c l ai m agai nst  i nsur ance company set t l i ng wi t hi n l i mi t s and 
f or ci ng i nsur ed t o pay deduct i bl e) ,  over r ul ed on ot her  gr ounds 
by Pavi a v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  626 N. E. 2d 24 ( N. Y.  
1993)  ( bad f ai t h st andar d i n Long Beach case t oo demandi ng f or  
pol i cyhol der ) ;  Rocor  I nt ' l ,  I nc.  v.  Nat ' l  Uni on Fi r e I ns.  Co. ,  
966 S. W. 2d 559,  562 ( Tex.  Ct .  App.  1998)  ( i nsur ance company owes 
i nsur ed a dut y t o handl e c l ai ms agai nst  i t  i n such a way as t o 
mi ni mi ze"  t he i nsur ed' s l i abi l i t y  and damages i n i t s f i nances) ;  
Or i on I ns.  Co.  v.  Gen.  El ec.  Co. ,  493 N. Y. S. 2d 397,  455 ( N. Y.  
Sup.  Ct .  1985) ,  af f ' d by U. S.  Avi at i on Under wr i t er s,  I nc.  v .  
Gen.  El ec.  Co. ,  509 N. Y. S. 2d 778 ( N. Y.  App.  Di v.  1986)  ( cour t  
t aci t l y  r ecogni zed val i di t y of  an i nsur ed' s cause of  act i on f or  
bad f ai t h not wi t hst andi ng t he absence of  l i abi l i t y  i n excess of  
l i mi t s) .   

Ashl ey,  supr a not e 13,  § 4: 22 at  4- 78 t o 4- 79,  comment s on 
t he Or i on case as f ol l ows:   
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l i abi l i t y  pol i cy  cont ai ns a deduct i bl e c l ause al ong wi t h a 

c l ause gr ant i ng an i nsur ance company an unf et t er ed r i ght  t o 

set t l e,  t he i nsur ed has bar gai ned away any r i ght s t o pr ot est  how 

t he i nsur ance company di sposes of  t he i nsur ed' s deduct i bl e. 42     

¶115 Af t er  exami ni ng t he Wi sconsi n case l aw and t he cases 

f r om ot her  j ur i sdi ct i ons,  we concl ude t hat  t he Wi sconsi n case 

l aw has never  decl ar ed t hat  t he t hr ee pr evi ousl y r ecogni zed 

                                                                                                                                                             
Lat er  cour t s have i ncor r ect l y r ead Or i on as r ej ect i ng 
t he not i on t hat  an i nsur er  may i ncur  l i abi l i t y  f or  bad 
f ai t h based on t he i nsur er ' s deci s i on t o accept  a 
set t l ement  of f er  wi t hi n t he pol i cy l i mi t s.   Thi s 
conf usi on pr obabl y st ems f r om t he Or i on cour t ' s  
i nvocat i on of  New Yor k ' s nar r ow def i ni t i on of  bad 
f ai t h.   The possi bi l i t y  of  unf ai r  set t l ement s of  
mer i t l ess cases under  hi gh- deduct i bl e pol i c i es 
cer t ai nl y seems t o i mpl i cat e t he cause of  act i on f or  
bad f ai t h and r ai ses t he i ssue how one mi ght  addr ess 
t he pr obl em i n t he maj or i t y of  Amer i can 
j ur i sdi ct i ons .  .  .  .  

  .  .  .  .  

The New Yor k cour t  cor r ect l y per cei ved t hat  t he f act s 
at  l east  r ai sed an i ssue as t o [ t he i nsur ance 
company' s]  bad f ai t h .  .  .  .  " [ T] he i nqui r y must  be 
aki n t o t hat  under t aken i n a case wher e an i nsur er  i s 
sued f or  a bad- f ai t h r ef usal  t o set t l e. "    

See al so Jon Epst ei n,  Li abi l i t y  of  I nsur er  t o I nsur ed f or  
Set t l i ng Thi r d- Par t y Cl ai m Wi t hi n Pol i cy Li mi t s Resul t i ng i n 
Det r i ment  t o I nsur ed,  18 A. L. R.  5t h 474,  § 8[ a]  ( 1994)  
( col l ect i ng cases) .  

42 Li ber t y Mut ual  c i t es Amer i can Pr ot ect i on I nsur ance Co.  v.  
Ai r bor ne,  I nc. ,  476 F.  Supp.  2d 985,  995 ( N. D.  I l l .  2007)  ( cour t  
r ej ect ed bad f ai t h c l ai m,  not i ng t hat  " [ w] hi l e [ t he i nsur ed]  
cer t ai nl y r i sked si gni f i cant  per sonal  l i abi l i t y  i n t hi s case 
because of  t he l ar ge deduct i bl e,  t hat  r i sk was exact l y what  i t  
had cont r act ed f or . " ) .   See al so Epst ei n,  supr a not e 41,  § 8[ b]  
( col l ect i ng cases) .  
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s i t uat i ons gi v i ng r i se t o bad f ai t h c l ai ms ar e t he onl y bad 

f ai t h c l ai ms cogni zabl e i n Wi sconsi n.   We f ur t her  concl ude t hat  

Roehl  Tr anspor t ,  whi ch has a pol i cy wi t h a deduct i bl e,  has 

st at ed a cogni zabl e bad f ai t h c l ai m agai nst  i t s  i nsur ance 

company,  Li ber t y  Mut ual ,  when t he company exer ci sed cont r ol  over  

t he set t l ement  of  a t hi r d- par t y c l ai m agai nst  Roehl  Tr anspor t  

and t he ver di c t  i n t he under l y i ng l i abi l i t y  case i mposed 

per sonal  l i abi l i t y  on Roehl  Tr anspor t  but  was wi t hi n t he pol i cy  

l i mi t s.    

¶116 We now det er mi ne whet her  t he j ur y ' s ver di ct  i n f avor  

of  Roehl  Tr anspor t ' s  bad f ai t h c l ai m was suppor t ed by cr edi bl e 

evi dence.    

I I I  

¶117 Li ber t y Mut ual  asser t s t hat  t her e i s no cr edi bl e 

evi dence f or  a f i ndi ng of  bad f ai t h.   Li ber t y Mut ual  ar gues ( A)  

t hat  t he j ur y i nst r uct i on r equi r ed t he j ur y t o f i nd " di shonest y  

and decei t "  t o concl ude t hat  Li ber t y Mut ual  had act ed i n bad 

f ai t h and t hat  no cr edi bl e evi dence suppor t ed t he j ur y ' s f i ndi ng 

of  bad f ai t h when eval uat ed agai nst  t hi s " di shonest y or  decei t "  

st andar d;  and ( B)  t hat  nei t her  t he i nj ur ed vi ct i m,  Ar t hur  Gr ot h,  

nor  t he Pr esi dent  of  Roehl  Tr anspor t ,  Ever et t  Roehl ,  t he per sons 

who had aut hor i t y t o set t l e Gr ot h' s c l ai m,  t est i f i ed at  t r i al ,  

and t hat  wi t hout  such t est i mony Roehl  Tr anspor t  coul d not  pr ove 

t hat  t he Gr ot h c l ai m coul d have been set t l ed.  

¶118 A j ur y ver di ct  " wi l l  not  be upset  i f  t her e i s any 

cr edi bl e evi dence t o suppor t  i t .   The evi dence wi l l  be v i ewed i n 
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t he l i ght  most  f avor abl e t o t he ver di ct . " 43  Assessment  of  t he 

cr edi bi l i t y  of  t he wi t nesses and t he wei ght  af f or ded t hei r  

t est i mony i s l ef t  t o t he j ur y;  when mor e t han one r easonabl e 

i nf er ence may be dr awn f r om t he evi dence,  r evi ewi ng cour t s 

accept  t he i nf er ences t hat  t he j ur y has dr awn. 44  I t  i s  t hi s 

cour t ' s  t ask t o l ook f or  cr edi bl e evi dence t o sust ai n t he j ur y ' s 

ver di ct ,  not  t o sear ch t he r ecor d f or  evi dence t hat  mi ght  have 

suppor t ed a r esul t  cont r ar y t o t he j ur y ' s ver di ct . 45 

¶119 We addr ess each of  Li ber t y Mut ual ' s t wo ar gument s 

chal l engi ng t he j ur y ver di ct  and concl ude t hat  suf f i c i ent  

                                                 
43 Johnson v.  Am.  Fami l y Mut .  I ns.  Co. ,  93 Wi s.  2d 633,  644,  

287 N. W. 2d 729 ( 1980) .   See al so Hel mbr echt  v.  St .  Paul  I ns.  
Co. ,  122 Wi s.  2d 94,  109,  362 N. W. 2d 118 ( 1985) .  

Wi sconsi n St at .  § 805. 14( 1)  pr ovi des:  

Test of sufficiency of evidence. No mot i on chal l engi ng 
t he suf f i c i ency of  t he evi dence as a mat t er  of  l aw t o 
suppor t  a ver di ct ,  or  an answer  i n a ver di ct ,  shal l  be 
gr ant ed unl ess t he cour t  i s  sat i sf i ed t hat ,  
consi der i ng al l  cr edi bl e evi dence and r easonabl e 
i nf er ences t her ef r om i n t he l i ght  most  f avor abl e t o 
t he par t y agai nst  whom t he mot i on i s made,  t her e i s no 
cr edi bl e evi dence t o sust ai n a f i ndi ng i n f avor  of  
such par t y.    

44 Mi l l oni g v.  Bakken,  112 Wi s.  2d 445,  451,  334 N. W. 2d 80,  
83 ( 1983)  ( " Even i f  t he evi dence adduced i s undi sput ed,  i f  t hat  
evi dence per mi t s di f f er ent  or  conf l i c t i ng i nf er ences,  a ver di ct  
shoul d not  be di r ect ed;  and upon r evi ew af t er  ver di ct ,  a cour t  
i s  obl i ged t o accept  t he one adopt ed by t he j ur y.   Thus,  i t  i s 
onl y i n t he most  unusual  case t hat  a j ur y ' s ver di ct  wi l l  be 
upset "  ( i nt er nal  c i t at i ons omi t t ed) . ) .  

45 Fehr i ng v.  Republ i c I ns.  Co. ,  118 Wi s.  2d 299,  305- 306,  
347 N. W. 2d 595 ( 1984) ,  over r ul ed on ot her  gr ounds by DeChant  v.  
Monar ch Li f e I ns.  Co. ,  200 Wi s.  2d 559,  576,  547 N. W. 2d 592 
( 1996) .  
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cr edi bl e evi dence was pr esent ed at  t r i al  t o suppor t  t he j ur y ' s 

f i ndi ng of  bad f ai t h.   

A 

¶120 Li ber t y Mut ual  does not  chal l enge t he j ur y 

i nst r uct i ons on bad f ai t h as er r oneous and does not  cont est  t he 

adequacy of  t he ver di ct  f or m. 46  Rat her ,  Li ber t y Mut ual  

i nt er pr et s t he j ur y i nst r uct i ons as r equi r i ng t he j ur y t o f i nd 

t hat  Li ber t y Mut ual  made a di shonest  deci s i on.   Li ber t y Mut ual  

t hen ar gues t hat  no cr edi bl e evi dence was pr esent ed t hat  i t  

engaged i n di shonest  or  decei t f ul  conduct .  

¶121 " A ci r cui t  cour t  has wi de di scr et i on as t o t he 

i nst r uct i ons and speci al  ver di ct s gi ven t o a j ur y,  pr ovi ded t hat  

t hey adequat el y cover  t he l aw appl i cabl e t o t he f act s. " 47  

Cr af t i ng t he cont ent  of  a speci al  ver di ct  and i nst r uct i on f al l s  

wi t hi n t he di scr et i on of  t he c i r cui t  cour t ,  and t he exer ci se of  

di scr et i on wi l l  not  be di st ur bed on r evi ew i f  al l  mat er i al  

i ssues of  f act  ar e cover ed by appr opr i at e quest i ons and t he f or m 

cor r ect l y and adequat el y cover s t he l aw t hat  appl i es t o t he 

case. 48   

                                                 
46 The ci r cui t  cour t  modi f i ed pat t er n i nst r uct i on Wi s JI ——

Ci vi l  2760,  " Bad Fai t h by I nsur ance Company ( Excess Ver di ct  
Case) , "  t o r emove r ef er ences t o a j udgment  above pol i cy l i mi t s 
and t o f ocus t he bad f ai t h i nqui r y on Li ber t y Mut ual ' s " f ai l ur e 
t o set t l e"  t he Gr ot hs'  c l ai m.  

47 Vogel  v.  Gr ant - Laf ayet t e El ec.  Co- op. ,  201 Wi s.  2d 416,  
422,  548 N. W. 2d 829 ( 1996) .    

48 St uar t  v.  Wei sf l og' s Showr oom Gal l er y,  I nc. ,  2008 WI  22,  
¶12,  308 Wi s.  2d 103,  115,  746 N. W. 2d 762.  
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¶122 I n pr ot est i ng t he suf f i c i ency of  t he evi dence,  Li ber t y 

Mut ual  f ocuses nar r owl y on a s i ngl e sent ence i n t he l engt hy j ur y 

i nst r uct i ons on bad f ai t h:   " The t er m ' bad f ai t h'  car r i es wi t h 

i t  t he suggest i on of  di shonest  or  decei t f ul  conduct . "   Li ber t y 

Mut ual  r eads t oo much i nt o t hi s phr ase.   The i nst r uct i ons,  whi ch 

adapt ed Wi s JI ——Ci vi l  2760,  ar e i n keepi ng wi t h t he case l aw. 49  

Li ber t y Mut ual  does not  ar gue ot her wi se or  at t ack t he 

i nst r uct i on v i ewed as a whol e.    

¶123 Vi ewi ng t he j ur y  i nst r uct i on as a whol e,  we concl ude 

t hat  t he j ur y was pr oper l y i nst r uct ed.   The somewhat  l engt hy 

j ur y i nst r uct i on i ncl uded l anguage t aken f r om t he pat t er n 

i nst r uct i on and f r om pr i or  cases.   The j ur y was i nst r uct ed t hat  

bad f ai t h car r i es wi t h i t  a suggest i on of  di shonest y. 50   

¶124 The j ur y was al so i nst r uct ed t hat  " ' [ B] ad f ai t h'  i s  a 

t er m of  br oad appl i cat i on,  and i t  i s  somet i mes di f f i cul t  t o 

                                                 
49 Our  cases have def i ned bad f ai t h by r ef er ence t o " decei t ;  

dupl i c i t y;  i nsi ncer i t y. "   Ander son,  85 Wi s.  2d at  691.   The 
cases char act er i ze bad f ai t h as " a speci es of  f r aud. "   Ni chol s 
v.  U. S.  Fi d.  & Guar .  Co. ,  37 Wi s.  2d 238,  243,  155 N. W. 2d 104 
( 1967) .   We have sai d t hat  " t he knowi ng f ai l ur e t o exer ci se an 
honest  and i nf or med j udgment  const i t ut es t he t or t  of  bad f ai t h, "  
Ander son,  85 Wi s.  2d at  692,  and t hat  " [ t ] he i nsur ance 
company,  .  .  .  t o be l i abl e,  need not  be f ound t o have commi t t ed 
f r aud or  t o have act ed di shonest l y .  .  .  . "   Al t ,  71 Wi s.  2d at  
354.   A j ur y may pr oper l y concl ude t hat  an i nsur ance company' s 
" massi ve f ai l ur e"  t o car r y out  i t s i dent i f i ed dut i es const i t ut es 
a " ' suggest i on of  di shonest y '  or  ' a speci es of  f r aud, '  wi t hi n 
t he meani ng of  ' bad f ai t h. ' "   Baker  v.  N. W.  Nat ' l  Cas.  Co.  
( Baker  I I ) ,  26 Wi s.  2d 306,  315,  132 N. W. 2d 493 ( 1965) .  

50 See Baker  I I ,  26 Wi s.  2d at  316 ( " [ T] he i nsur er  was ampl y 
pr ot ect ed by t he i nst r uct i ons t hat  bad f ai t h ' car r i es wi t h i t  a 
suggest i on of  di shonest y '  and i s ' a speci es of  f r aud. ' " ) .    
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exact l y def i ne wi t hi n t he f r amewor k of  ever y case" ;  t hat  t he 

j ur y must  " consi der  whet her  t he company,  i n f ai l i ng t o per f or m 

t he dut i es i t  owed t o Roehl  Tr anspor t [ , ]  demonst r at ed a 

s i gni f i cant  di sr egar d of  Roehl  Tr anspor t ' s  r i ght s and economi c 

i nt er est s" ;  t hat  t he company' s " deci s i on not  t o set t l e shoul d be 

an honest  one,  t aki ng i nt o consi der at i on bot h t he i nt er est s of  

t he company and t he i nt er est s of  t he i nsur ed; "  t hat  t he 

company' s " [ negl i gence]  al one i s  not  enough t o show t he company 

act ed i n bad f ai t h" ;  t hat  t he j ur y i s t o " consi der  t he t ot al i t y 

of  t he i nsur ance company' s deci s i ons i n t he handl i ng of  t he 

i nj ur ed par t y ' s c l ai m t o det er mi ne whet her  t hose deci s i ons wer e 

i nt el l ect ual l y honest  and r easonabl e" ;  t hat  i f  t he j ur or s 

det er mi ne t hat  t he company' s deci s i ons " wer e not  honest  and 

r easonabl e deci s i ons,  t hen t he company may be sai d t o have act ed 

i n bad f ai t h" ;  and t hat  i f  t he j ur or s " concl ude t hat  i mpor t ant  

f act s wer e r eckl essl y i gnor ed and di sr egar ded dur i ng Li ber t y 

Mut ual ' s adj ust ment  of  t he c l ai m,  t hen t he company may be sai d 

t o have act ed i n bad f ai t h. "  

¶125 We concl ude t hat  t he j ur y ver di ct  was ent er ed i n 

r esponse t o pr oper  j ur y i nst r uct i ons.   We do not  accept  Li ber t y 

Mut ual ' s concl usi on t hat  t he i nst r uct i ons r equi r ed a speci f i c  

f i ndi ng of  decei t  or  di shonest y.    

¶126 The t r i al  on t he i ssue of  bad f ai t h l ast ed ei ght  days.   

The j ur y was i nst r uct ed t hat  Roehl  Tr anspor t  bor e t he bur den of  

showi ng bad f ai t h t o a r easonabl e cer t ai nt y by c l ear ,  

sat i sf act or y,  and convi nci ng evi dence.    
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¶127 We need not  r evi ew ever y det ai l  of  t he ext ensi ve 

r ecor d.   We need st at e onl y t hat  a r evi ew of  t he r ecor d shows 

t hat  a j ur y coul d concl ude f r om t he evi dence t hat  Li ber t y 

Mut ual ' s deci s i ons demonst r at ed a s i gni f i cant  di sr egar d of  Roehl  

Tr anspor t ' s  r i ght s and economi c i nt er est s and wer e not  honest .   

The evi dence showed t hat  Li ber t y Mut ual  empl oyed cl ai ms 

per sonnel  on t he Gr ot h c l ai m who had l i t t l e t r ai ni ng or  

exper i ence wi t h t r ucki ng cl ai ms;  t hat  t her e was hi gh t ur nover  i n 

st af f i ng t he Gr ot h c l ai m;  t hat  Li ber t y Mut ual  f ai l ed t o 

adequat el y super vi se t he st af f ' s handl i ng of  t he c l ai m;  t hat  t he 

i nvest i gat i on of  t he acci dent  and Gr ot h' s i nj ur i es and medi cal  

condi t i on was i nadequat e;  t hat  t he i nsur ance company mi shandl ed 

t he i ndependent  medi cal  exami nat i on so t hat  t he ext ent  of  i nj ur y 

and di sabi l i t y  l i abi l i t y  at t r i but ed t o Roehl  Tr anspor t  was 

exagger at ed;  t hat  Li ber t y Mut ual  made no at t empt  t o set t l e 

Gr ot h' s c l ai ms when i t  had t he oppor t uni t y t o do so;  and t hat  

Li ber t y Mut ual  f ai l ed t o r et ai n exper t s,  i ncl udi ng an acci dent  

r econst r uct i oni st ,  who coul d have pr ovi ded evi dence l i mi t i ng 

Roehl  Tr anspor t ' s  l i abi l i t y  t o Gr ot h.    

¶128 Fr om t hi s evi dence,  t he j ur y coul d r easonabl y concl ude 

t hat  Li ber t y Mut ual  exhi bi t ed a s i gni f i cant  di sr egar d of  Roehl  

Tr anspor t ' s  i nt er est s wi t h t he consequence t hat  i mpor t ant  

act i ons t o pr ot ect  Roehl  Tr anspor t ' s  i nt er est s wer e not  t aken,  

and t hat  t he dec i s i ons made i n handl i ng t he Gr ot h c l ai m wer e not  

honest .   Cr edi bl e evi dence exi st s t o suppor t  t he j ur y ver di ct .   
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¶129 Whi l e Li ber t y Mut ual  poi nt s t o evi dence t hat  

cont r adi ct s t he j ur y ' s f i ndi ng,  t he j ur y was f r ee t o r el y on t he 

evi dence i t  f ound most  cr edi bl e.   

B 

¶130 Li ber t y Mut ual  al so ar gues t hat  nei t her  Ar t hur  Gr ot h,  

t he i nj ur ed vi ct i m,  nor  Ever et t  Roehl ,  t he pr esi dent  of  Roehl  

Tr anspor t ,  t he onl y per sons who had aut hor i t y t o set t l e Gr ot h' s 

c l ai m,  t est i f i ed at  t r i al ,  and t hat  wi t hout  t he t est i mony of  

t hese per sons Roehl  Tr anspor t  coul d not  pr ove t hat  t he Gr ot h 

c l ai m " coul d have set t l ed"  f or  $100, 000.  

¶131 Li ber t y Mut ual  ar gues t hat  no set t l ement  coul d be 

r eached unl ess t hese t wo per sons agr eed t o i t  and t hat  al t hough 

Roehl  Tr anspor t  ar gued t hat  t he case shoul d have set t l ed f or  

$100, 000 i n Febr uar y 2001,  i t  pr ovi ded no evi dence t hat  Ar t hur  

Gr ot h woul d have accept ed t hat  sum.     

¶132 One of  Roehl  Tr anspor t ' s  exper t  wi t nesses,  Thomas 

Thi bodeau,  an at t or ney wi t h over  f or t y year s '  exper i ence i n 

t r ucki ng acci dent  and i nsur ance mat t er s,  t est i f i ed t hat  based on 

hi s exper i ence and hi s r evi ew of  t he Gr ot h case,  t he est i mat ed 

set t l ement  val ue of  t he case was " cer t ai nl y under "  $100, 000,  

t hat  Li ber t y Mut ual  shoul d have been wi l l i ng t o pay $100, 000 t o 

set t l e t he c l ai m bef or e t he per sonal  i nj ur y l awsui t  was 

i ni t i at ed,  and t hat  Li ber t y Mut ual  " di sr egar ded Roehl ' s 

i nt er est "  i n f ai l i ng t o get  t he case r esol ved f or  $100, 000.    

¶133 Roehl  Tr anspor t ' s  ot her  exper t  wi t ness,  Donal d Downey,  

was an exper i enced cl ai ms manager  i n t he t r ucki ng i ndust r y.   Mr .  

Downey t est i f i ed t hat  t he nat ur e of  Li ber t y Mut ual ' s r equest  f or  
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medi cal  r ecor ds f r om Gr ot h' s at t or ney was " qui t e bur densome"  and 

" of f - put t i ng"  and t hat  i t  was " shoot i ng your sel f  i n t he f oot "  

f or  an i nsur ance company t o r ef use t o r evi ew medi cal  i nf or mat i on 

bef or e t he pl ai nt i f f  f i ni shed t r eat i ng f or  hi s i nj ur i es,  as 

Li ber t y Mut ual  had done her e.   Mr .  Downey opi ned t hat  Li ber t y 

Mut ual  di d not  make r easonabl e ef f or t s t o obt ai n medi cal  

i nf or mat i on f r om Gr ot h,  at  l east  i n par t  because Li ber t y  

Mut ual ' s st af f  was i nexper i enced.    

¶134 I n Mr .  Downey' s opi ni on,  Li ber t y Mut ual  coul d have 

set t l ed t he c l ai m f or  $100, 000,  and t he company shoul d have 

at t empt ed a set t l ement  i n t hat  amount .   Mr .  Downey opi ned t hat  

i t  was " pr et t y cl ear "  t hat  Li ber t y Mut ual ' s er r or s and omi ssi ons 

had caused damage t o Roehl  Tr anspor t  and f ur t her  t hat  Li ber t y 

Mut ual  had demonst r at ed a s i gni f i cant  di sr egar d f or  Roehl ' s 

i nt er est s.  

¶135 Ar del l  Skow,  Ar t hur  Gr ot h' s at t or ney i n t he per sonal  

i nj ur y sui t  agai nst  Roehl  Tr anspor t ,  r ef used t o comment  on t he 

speci f i cs of  hi s anal ysi s of  Mr .  Gr ot h' s c l ai m because of  t he 

at t or ney- cl i ent  pr i v i l ege.   Never t hel ess,  he r esponded t o a 

hypot het i cal  wi t h f act s s i mi l ar  t o Gr ot h' s c l ai m.   Rel y i ng on 

hi s exper i ence,  he opi ned t hat  a r easonabl e set t l ement  val ue f or  

t he hypot het i cal  c l ai m woul d be $103, 000 t o $133, 000.     

¶136 Li ber t y Mut ual ' s own adj ust er ,  Ni col e Bar t unek,  

t est i f i ed t hat  a c l ai m l i ke Gr ot h' s set t l es 99 per cent  of  t he 

t i me f or  under  $100, 000.   

¶137 Li ber t y Mut ual  ar gues t hat  absent  t est i mony f r om t he 

t wo par t i es aut hor i zed t o set t l e t he Gr ot h c l ai m——Ar t hur  Gr ot h 
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and Ever et t  Roehl ——t he j ur y coul d not  r easonabl y  concl ude t hat  

t he Gr ot h c l ai m coul d have been set t l ed,  and t her ef or e t hat  t he 

evi dence cannot  suppor t  t he ver di ct .    

¶138  Al t hough Gr ot h' s and Roehl ' s t est i mony may have been  

r el evant ,  Roehl  Tr anspor t  was not  r equi r ed t o seek t hei r  

t est i mony,  and t hei r  t est i mony was not  necessar y i n or der  f or  a 

j ur y t o f i nd t hat  Li ber t y Mut ual  act ed i n bad f ai t h and damaged 

Roehl  Tr anspor t .   Suf f i c i ent  cr edi bl e evi dence was pr esent ed 

f r om whi ch t he j ur y coul d concl ude t hat  Li ber t y Mut ual  commi t t ed 

bad f ai t h i n f ai l i ng t o set t l e t he Gr ot h c l ai m f or  a val ue 

wi t hi n Roehl  Tr anspor t ' s  $500, 000 deduct i bl e.   

¶139 Al t hough Li ber t y Mut ual  poi nt s t o evi dence t hat  mi ght  

under mi ne or  cont r adi ct  t he j ur y ' s f i ndi ng,  t he j ur y was 

ent i t l ed t o r el y on t he evi dence i t  f ound most  cr edi bl e and 

per suasi ve.   The ci r cui t  cour t  pr oper l y deni ed Li ber t y Mut ual ' s 

mot i on chal l engi ng t he j ur y ' s ver di ct .  

I V 

¶140 We next  exami ne Li ber t y Mut ual ' s ar gument  t hat  

j udi c i al  publ i c pol i cy consi der at i ons bar  Roehl  Tr anspor t ' s  bad 

f ai t h c l ai m based on exper t  t est i mony r egar di ng what  t he 

under l y i ng Gr ot h c l ai m " coul d have set t l ed f or . "   Li ber t y Mut ual  

r ai sed t hi s i ssue on mot i on f or  summar y j udgment  i n t he c i r cui t  

cour t .   The ci r cui t  cour t  deni ed t he mot i on.   Li ber t y Mut ual  

r ai ses t hi s i ssue i n t hi s cour t .   Appl i cat i on of  j udi c i al  publ i c 

pol i cy consi der at i ons i s a quest i on of  l aw f or  t hi s cour t  t o 
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deci de i ndependent l y,  benef i t i ng f r om t he anal ysi s of  t he 

c i r cui t  cour t . 51 

¶141 Li ber t y Mut ual  ar gues t hat  j udi c i al  publ i c pol i cy 

consi der at i ons pr ecl ude l i abi l i t y  i n t he pr esent  case even i f  

t he cour t  deci des t hat  t he j ur y  ver di ct  was not  f l awed.   The 

cour t  has appl i ed j udi c i al  publ i c pol i cy consi der at i ons i n t or t  

cases based on negl i gence t o bar  l i abi l i t y ,  r ecogni z i ng t hat  

" cases i n whi ch a causal l y negl i gent  t or t f easor  i s r el i eved of  

l i abi l i t y  [ on j udi c i al  publ i c pol i cy gr ounds]  ar e i nf r equent  and 

pr esent  unusual  and ext r eme consi der at i ons. " 52  

¶142 The cour t  has deni ed r ecover y i n negl i gence cases 

based on t he f ol l owi ng j udi c i al  publ i c pol i cy consi der at i ons:  

1.  The i nj ur y i s t oo r emot e f r om t he negl i gence;  

2.  The i nj ur y i s  t oo whol l y out  of  pr opor t i on t o t he 

cul pabi l i t y  of  t he negl i gent  t or t f easor ;  

3.  I n r et r ospect  i t  appear s t oo hi ghl y ext r aor di nar y t hat  

t he negl i gence shoul d have br ought  about  t he har m;  

4.  Al l owance of  r ecover y woul d pl ace t oo unr easonabl e a 

bur den on t he negl i gent  t or t f easor ;  

                                                 
51 Cof f ey v.  Ci t y of  Mi l waukee,  74 Wi s.  2d 526,  541,  247 

N. W. 2d 132 ( 1976) .  

52 Schl omer  by Bye v.  Per i na,  169 Wi s.  2d 247,  253,  485 
N. W. 2d 399 ( 1992)  ( c i t i ng St ewar d v.  Wul f ,  85 Wi s.  2d 461,  271 
N. W. 2d 79,  88 ( 1978) ) .   See al so Bowen v.  Lumber mens Mut .  Cas.  
Co. ,  183 Wi s.  2d 627,  644 n. 12,  517 N. W. 2d 432 ( 1994)  ( cour t s 
bar  l i abi l i t y  on publ i c pol i cy gr ounds " i n cases so ext r eme t hat  
i t  woul d shock t he consci ence of  soci et y t o i mpose l i abi l i t y" ) .  
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5.  Al l owance of  r ecover y woul d be t oo l i kel y t o open t he 

way f or  f r audul ent  c l ai ms;  or  

6.  Al l owance of  r ecover y woul d ent er  a f i el d t hat  has no 

sensi bl e or  j ust  st oppi ng poi nt . 53 

¶143 I n suppor t  of  i t s  ar gument  t hat  we shoul d appl y 

j udi c i al  publ i c pol i cy t o r el i eve i t  of  l i abi l i t y  f or  bad f ai t h,  

Li ber t y Mut ual  r el i es pr i nci pal l y on Schl omer  by Bye v.  Per i na,  

169 Wi s.  2d 247,  485 N. W. 2d 399 ( 1992) ,  a l egal  mal pr act i ce case 

i n whi ch t hi s  cour t  f or ecl osed t he at t or ney' s  l i abi l i t y  on 

j udi c i al  publ i c pol i cy gr ounds.    

¶144 I n Schl omer ,  an i nj ur ed chi l d was r epr esent ed f or  

appr oxi mat el y t hr ee year s by an at t or ney who di d not  set t l e t he 

c l ai m or  f i l e a l awsui t .   Schl omer ,  169 Wi s.  2d at  250.   A 

second at t or ney t ook over  t he case,  f i l ed sui t  i n f eder al  cour t  

and negot i at ed a st r uct ur ed set t l ement  wi t h an est i mat ed val ue 

of  mor e t han $1 mi l l i on.   The chi l d t hen br ought  a mal pr act i ce 

act i on agai nst  t he f i r st  at t or ney f or  f ai l i ng t o concl ude t he 

case.    

¶145 The j ur y f ound t hat  t he f i r st  at t or ney had been 

negl i gent  i n negl ect i ng t he c l ai m,  t hat  t he c l ai m di mi ni shed i n 

val ue dur i ng t he per i od of  negl ect ,  and t hat  t he at t or ney' s 

negl ect  deni ed t he chi l d t he abi l i t y  t o i nvest  f unds f r om hi s 

set t l ement .   Schl omer ,  169 Wi s.  2d at  249.   The ci r cui t  cour t  

awar ded damages r epr esent i ng t he di f f er ence bet ween t he amount  

                                                 
53 See Cof f ey,  74 Wi s.  2d at  541 ( quot i ng Hass v.  Chi cago & 

N. W.  Ry.  Co. ,  48 Wi s.  2d 321,  179 N. W. 2d 885 ( 1970) ) .  
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t he c l i ent  " woul d have r ecover ed"  i f  not  f or  t he l awyer ' s 

negl i gent  act i ons and t he set t l ement  ent er ed,  pl us an amount  f or  

t he l ost  use of  f unds i n t he i nt er veni ng per i od.   Schl omer ,  169 

Wi s.  2d at  251.  

¶146 The cour t  of  appeal s r ever sed t he j udgment ,  concl udi ng 

t hat  j udi c i al  publ i c pol i cy consi der at i ons pr ecl ude an awar d f or  

t he l oss of  a l ar ger  set t l ement .   Ther e i s " no j ust  or  sensi bl e 

st oppi ng poi nt "  as t o each of  t he t hr ee el ement s of  t he chi l d' s 

cause of  act i on:  negl i gence,  causat i on,  and damages.   Schl omer ,  

169 Wi s.  2d at  249,  252.    

¶147 The Wi sconsi n Supr eme Cour t  af f i r med t he deci s i on of  

t he cour t  of  appeal s but  r est ed i t s deci s i on on di f f er ent  

j udi c i al  publ i c pol i cy consi der at i ons.   The supr eme cour t  

r easoned t hat  r ecover y must  be deni ed on j udi c i al  publ i c pol i cy 

gr ounds because t he i nj ur y i s " t oo r emot e f r om t he negl i gence"  

and " t oo out  of  pr opor t i on t o t he cul pabi l i t y  of  t he negl i gent "  

l awyer .   Schl omer ,  169 Wi s.  2d at  249,  254.    

¶148 The supr eme cour t  st at ed t hat  " [ d] el ay by an at t or ney 

al one cannot  cause damages unl ess i t  i s  pr obabl e t hat  i t  caused 

t he l oss of  a wi t ness,  passi ng of  a st at ut e of  l i mi t at i ons or  

s i mi l ar  r esul t s. "   Schl omer ,  169 Wi s.  2d at  253.   The cour t  

concl uded t her e was no pr oof  t hat  t he i nsur ance car r i er  woul d 

have set t l ed t he case ear l i er  t han i t  di d.   Wi t hout  evi dence 

about  " what  t he par t i es woul d have set t l ed f or , "  t he supr eme 

cour t  decl ar ed t hat  t he j ur y ver di ct  had been based ent i r el y on 

specul at i on.     
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¶149 Schl omer  i s  di st i ngui shabl e f r om t he i nst ant  case.   

Schl omer  i s a negl i gence case,  as ar e t he ot her  cases Li ber t y 

Mut ual  c i t es t o suppor t  i t s  j udi c i al  publ i c pol i cy ar gument . 54   

¶150 Li ber t y Mut ual  suggest s t hat  t he same j udi c i al  publ i c  

pol i cy anal ysi s appl i es t o any " act i on soundi ng i n t or t . " 55  The 

cases ci t ed do not  espouse or  suppor t  such a gener al  r ul e.   

Wi sconsi n cour t s  have gener al l y  appl i ed t he s i x  wel l - est abl i shed 

j udi c i al  publ i c pol i cy f act or s t o del i neat e l i abi l i t y  i n 

negl i gence cases. 56  I ndeed,  f i ve of  t he s i x publ i c pol i cy  

consi der at i ons ar e st at ed i n r ef er ence t o a negl i gent  

t or t f easor .    

¶151 The t or t  of  bad f ai t h i n t he pr esent  case r est s on a 

br each of  good f ai t h,  not  on negl i gence. 57  Li ber t y Mut ual  c i t es 

no bad f ai t h case i n whi ch t he cour t  has appl i ed t hese j udi c i al  

publ i c pol i cy f act or s.   We have not  f ound any.   

¶152 We need not  det er mi ne i n t he pr esent  case whet her  some 

or  al l  of  t he t r adi t i onal  j udi c i al  publ i c pol i cy consi der at i ons 

                                                 
54 See Br i ef  of  Def endant - Cr oss Appel l ant  at  32- 35 ( c i t i ng 

Schl omer  by Bye v.  Per i na,  169 Wi s.  2d 247,  485 N. W. 2d 399 
( 1992) ;  Mor gan v.  Penn.  Gen.  I ns.  Co. ,  87 Wi s.  2d 723,  735,  275 
N. W. 2d 660 ( 1979) ;  Cof f ey,  74 Wi s.  2d at  541) .  

55 Br i ef  of  Def endant - Cr oss Appel l ant  at  32.  

56 See,  e. g. ,  Behr endt  v.  Gul f  Under wr i t er s I ns.  Co. ,  2009 
WI  71,  ¶28,  318 Wi s.  2d 622,  768 N. W. 2d 568;  St ephenson 
Uni ver sal  Met r i cs,  2002 WI  30,  ¶43,  251 Wi s.  2d 171,  641 N. W. 2d 
158 ( bot h c i t i ng Col l a v.  Mandel l a,  1 Wi s.  2d 594,  598- 99,  85 
N. W. 2d 345 ( 1957) ) .  

57 Johnson v.  Am.  Fami l y Mut .  I ns.  Co. ,  93 Wi s.  2d 633,  646,  
287 N. W. 2d 729 ( 1980) .  
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mi ght  ever  be appl i ed t o pr ecl ude r ecover y i n a bad f ai t h 

act i on.   Even i f  we wer e t o appl y j udi c i al  publ i c pol i cy 

consi der at i ons t o a bad f ai t h c l ai m,  t he f act s i n t he pr esent  

case woul d not  pr ecl ude r ecover y on t hat  basi s.    

¶153 Fur t her mor e,  t he i nst ant  case i s di st i ngui shabl e f r om 

Schl omer  on i t s f act s.   The Wi sconsi n Supr eme Cour t ' s  

det er mi nat i on i n Schl omer  r est ed on a f act - speci f i c  eval uat i on 

t hat  t her e had been " no pr oof "  demonst r at i ng t he c l ai m woul d 

have set t l ed ear l i er . 58  The cour t  not ed t hat  t he f i r st  at t or ney 

had been ser i ousl y i l l  and hospi t al i zed f or  ext ended per i ods 

dur i ng hi s r epr esent at i on and t hat  he had kept  abr east  of  l egal  

devel opment s,  whi ch meant  t he chi l d' s c l ai m was not  bar r ed by 

t he passage of  t i me.   The chi l d was al so f r ee t o r et ai n anot her  

l awyer  t o pur sue hi s c l ai m and event ual l y di d so.    

¶154 I n cont r ast ,  Li ber t y Mut ual  r et ai ned cont r ol  over  

handl i ng t he Gr ot h c l ai m and was i n t he best  posi t i on t o 

eval uat e t he r i sks.   Roehl  Tr anspor t  pr esent ed ampl e evi dence 

f r om whi ch t he j ur y coul d concl ude t hat  t he c l ai m woul d have 

set t l ed ear l i er  f or  a l esser  amount .   Roehl  Tr anspor t ' s  

wi t nesses t est i f i ed t hat  t he case shoul d have been set t l ed i n 

t he r ange of  $100, 000 i f  not  f or  Li ber t y Mut ual ' s bad f ai t h 

conduct .   The j ur y had cr edi bl e evi dence t o concl ude t hat  

Li ber t y Mut ual ' s bad f ai t h i ncr eased Roehl  Tr anspor t ' s  

l i abi l i t y .   Thus,  t her e i s no basi s f or  t he cour t  t o concl ude i n 

t he i nst ant  case as a mat t er  of  l aw t hat  t he damages wer e " t oo 

                                                 
58 Schl omer ,  169 Wi s.  2d at  253.  
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r emot e"  f r om t he bad f ai t h and " t oo out  of  pr opor t i on t o t he 

cul pabi l i t y , "  as t he cour t  det er mi ned i n Schl omer .   The 

consequences suf f er ed——gr eat er  l i abi l i t y  t o a t or t  v i ct i m——wer e 

exact l y what  woul d be expect ed f r om an i nsur ance company' s bad 

f ai t h handl i ng of  a l i abi l i t y  c l ai m.   

¶155 To t he ext ent  t hat  Li ber t y Mut ual  ar gues t hat  t he 

hypot het i cal  val ue f or  whi ch a cl ai m " coul d have set t l ed"  shoul d 

never  be a per mi t t ed basi s f or  r ecover y,  t hi s cour t ' s  deci s i on 

i n Schl omer  under mi nes t hei r  ar gument .   Ther e,  t he supr eme cour t  

hel d t hat  del ay by an at t or ney st andi ng al one coul d not  j ust i f y 

r ecover i ng damages but  al l owed t hat  " l oss of  a wi t ness .  .  .  or  

s i mi l ar  r esul t s"  mi ght  war r ant  r ecover y.   Schl omer ,  169 

Wi s.  2d at  253.    

¶156 I n t he i nst ant  case,  Roehl  Tr anspor t  adduced evi dence 

f r om whi ch t he j ur y coul d concl ude t hat  Li ber t y Mut ual  act ed i n 

bad f ai t h by f ai l i ng t o r et ai n an acci dent  r econst r uct i oni st  and 

f ai l i ng t o secur e evi dence t o r educe Roehl  Tr anspor t ' s  

l i abi l i t y .   The consequences of  t hese act i ons ar e " s i mi l ar  t o"  

t he l oss of  a wi t ness,  whi ch Schl omer  suggest s can per mi t  

r ecover y of  damages. 59 

                                                 
59 I n Schl omer ,  t he cour t  of  appeal s r el i ed on a br oad 

pol i cy r at i onal e,  namel y t hat  al l owi ng r ecover y woul d " open[ ]  
t he door  t o mal pr act i ce c l ai ms .  .  .  r est i ng l ar gel y on evi dence 
of  an abst r act  and hypot het i cal  nat ur e, "  and per mi t  r ecover y i n 
an ar ea wi t h no " sensi bl e or  j ust  st oppi ng poi nt . "   See 
Schl omer ,  169 Wi s.  2d at  251- 52.   The supr eme cour t  expl i c i t l y  
r ej ect ed t hi s br oader  r easoni ng,  r est i ng t he hi gh cour t ' s 
deci s i on t o deny r ecover y on a nar r ower  and mor e f act - speci f i c  
eval uat i on.   I d.  at  254.  
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¶157 Li ber t y Mut ual ' s ar gument  t o pr ecl ude l i abi l i t y  does 

not  ul t i mat el y r est  on j udi c i al  publ i c pol i cy  consi der at i ons.   

I n ar gui ng t hi s i ssues,  Li ber t y Mut ual  i s  i n essence r est at i ng 

t hei r  pr ot est  t hat  onl y specul at i ve or  opi ni on evi dence of  t he 

possi bl e set t l ement  val ue of  Gr ot h' s c l ai m was pr esent ed.   

Li ber t y Mut ual ' s  j udi c i al  publ i c pol i cy ar gument  amount s t o 

r ei t er at i ng t he company' s at t ack on t he suf f i c i ency of  t he 

evi dence suppor t i ng t he j ur y ' s ver di ct  and awar d of  damages.   We 

have al r eady r evi ewed t he evi dence and have r ej ect ed Li ber t y 

Mut ual ' s at t ack on i t s suf f i c i ency.     

¶158 The awar d of  damages i n t he pr esent  case i s not  bar r ed 

by j udi c i al  publ i c pol i cy consi der at i ons.  

V 

¶159 Next  we consi der  t he i ssue of  at t or ney f ees.   I n i t s 

compl ai nt ,  Roehl  Tr anspor t  sought  r ecover y of  i t s  at t or ney f ees 

and cost s i n br i ngi ng t hi s bad f ai t h act i on.   Bot h par t i es 

agr ee,  as do we,  t hat  at t or ney f ees ar e r ecover abl e as 

compensat or y damage i n a bad f ai t h act i on. 60  Li ber t y Mut ual  

ar gues,  however ,  t hat  i t  has a const i t ut i onal  r i ght  t o a j ur y  t o 

det er mi ne at t or ney f ees and t hat  Roehl  Tr anspor t  was r equi r ed t o 

submi t  pr oof  of  t he amount  of  i t s  at t or ney f ees t o t he j ur y.   

Whet her  at t or ney f ees may be awar ded as damages i n a bad f ai t h 

c l ai m i s a quest i on of  l aw t hat  t hi s cour t  det er mi nes 

                                                 
60 " [ A] s damages r esul t i ng f r om t he t or t  of  bad f ai t h,  

at t or ney f ees do not  r emai n at t or ney f ees,  but  i nst ead ar e 
t r ansf or med i nt o damages. "   St ewar t  v.  Far mer s I ns.  Gr oup,  2009 
WI  App 130,  ¶14,  321 Wi s.  2d 391,  773 N. W. 2d 513.   
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i ndependent l y,  benef i t i ng f r om t he anal ysi s of  t he c i r cui t  

cour t . 61 

¶160 The j ur y was not  asked i n t he pr esent  case t o deci de 

whet her  Roehl  Tr anspor t  shoul d be awar ded at t or ney f ees or  i n 

what  amount .   Rat her ,  Roehl  Tr anspor t  f i l ed a post - t r i al  mot i on 

wi t h t he c i r cui t  cour t  seeki ng an awar d of  i t s  at t or ney f ees.   

The ci r cui t  cour t  deni ed Roehl  Tr anspor t ' s  mot i on because " Roehl  

Tr anspor t  deci ded not  t o br i ng evi dence of  at t or ney' s f ees at  

t r i al "  and " compensat or y damages must  be awar ded by t he t r i er  of  

f act  based on t he evi dence br ought  at  t r i al  .  .  .  . "    

¶161 We concl ude t hat  Roehl  Tr anspor t  was ent i t l ed t o 

at t or ney f ees as a mat t er  of  l aw as a r esul t  of  t he j ur y ' s 

f i ndi ng of  bad f ai t h and t hat  t he det er mi nat i on of  t he amount  of  

at t or ney f ees as compensat or y damages i s a mat t er  of  l aw f or  t he 

c i r cui t  cour t  t o det er mi ne.   Accor di ngl y,  t he c i r cui t  cour t  

er r ed i n denyi ng Roehl  Tr anspor t ' s  r equest  f or  at t or ney f ees and 

i n f ai l i ng t o det er mi ne t he amount  of  f ees t o be awar ded t o 

Roehl  Tr anspor t .   We t her ef or e r ever se t he c i r cui t  cour t ' s 

deni al  of  Roehl  Tr anspor t ' s  mot i on r equest i ng at t or ney f ees and 

r emand t he mat t er  t o t he c i r cui t  cour t  t o det er mi ne t he at t or ney 

f ees t o be awar ded t o Roehl  Tr anspor t  as compensat or y damages.   

¶162 The cr i t i cal  case on whi ch bot h par t i es r el y i n 

di scussi ng at t or ney f ees i s DeChant  v.  Monar ch Li f e I ns.  Co. ,  

200 Wi s.  2d 559,  547 N. W. 2d 592 ( 1996) .   I n DeChant ,  a f i r st -

                                                 
61 DeChant ,  200 Wi s.  2d at  568 ( c i t i ng Newhouse by Skow v.  

Ci t i zens Sec.  Mut .  I ns. ,  176 Wi s.  2d 824,  837,  501 N. W. 2d 1 
( 1933) ) .  
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par t y bad f ai t h case,  t he i nsur ed sued hi s i nsur ance company f or  

br each of  cont r act  and f or  bad f ai t h f or  t he i nsur ance company' s 

di scont i nuat i on of  hi s di sabi l i t y  benef i t s. 62  I n speci al  

i nt er r ogat or i es,  t he j ur y f ound,  i nt er  al i a,  t hat  t he i nsur ance 

company had br eached t he pol i cy  and t hat  i t  had act ed i n bad 

f ai t h.   I t  awar ded " 100 per cent "  of  t he i nsur ed' s at t or ney f ees 

i ncur r ed i n pr osecut i ng t he l awsui t ,  i n addi t i on t o ot her  

damages. 63  The j ur y di d not ,  however ,  ent er  f i ndi ngs about  

at t or ney f ees or  awar d t he dol l ar  amount  of  t he f ees.   The 

ci r cui t  cour t  t hen i nser t ed a dol l ar  amount  i nt o t he ver di ct  

f or m f or  at t or ney f ees. 64   

¶163 The Wi sconsi n Supr eme Cour t  gr ant ed r evi ew t o deci de 

whet her  at t or ney f ees i ncur r ed by an i nsur ed i n pr osecut i ng an 

i nsur ance bad f ai t h act i on const i t ut e compensabl e damages f or  

bad f ai t h.   The cour t  det er mi ned t hat  t he i nsur ed' s at t or ney 

f ees wer e t o be awar ded as damages,  r easoni ng t hat  " when an 

i nsur er  act s i n bad f ai t h by denyi ng benef i t s,  i t  i s  l i abl e t o 

t he i nsur ed i n t or t  f or  any damages whi ch ar e t he pr oxi mat e 

r esul t  of  t hat  conduct "  and t hat  at t or ney f ees shoul d be 

i ncl uded i n compensat or y damages when " bad f ai t h caused [ t he 

i nsur ed]  t o i ncur  l egal  expenses"  because he " was f or ced t o 

                                                 
62 DeChant ,  200 Wi s.  2d at  565.    

63 I d.  at  566.    

64 I d.  at  566- 67.    
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r et ai n an at t or ney t o obt ai n t he benef i t s"  of  hi s i nsur ance 

pol i cy.   DeChant ,  200 Wi s.  2d at  571. 65   

¶164 DeChant  was ext ended t o t hi r d par t y bad f ai t h c l ai ms 

i n Maj or owi cz v.  Al l i ed Mut ual  I nsur ance Co. ,  212 Wi s.  2d 513,  

569 N. W. 2d 472 ( Ct .  App.  1997) .   I n Maj or owi cz,  as i n t he 

pr esent  case,  an i nsur ed sued t he i nsur ance company f or  bad 

f ai t h i n handl i ng a t hi r d- par t y per sonal  i nj ur y c l ai m.   

Maj or owi cz,  212 Wi s.  2d at  521.    

¶165 On a mot i on f or  r el i ef  f r om j udgment  pur suant  t o Wi s.  

St at .  § 806. 07,  Maj or owi cz moved f or  an awar d of  at t or ney f ees,  

ur gi ng t he ci r cui t  cour t  t o awar d at t or ney f ees as al l owed i n 

t he DeChant  case,  whi ch had j ust  been deci ded.   The ci r cui t  

cour t  gr ant ed t he mot i on and awar ded act ual  at t or ney f ees.   The 

ci r cui t  cour t  di d not  r equi r e a j ur y det er mi nat i on of  at t or ney 

f ees.    

¶166 I n Maj or owi cz,  t he cour t  of  appeal s concl uded t hat  

DeChant  r equi r ed " r ecover y of  at t or ney f ees as act ual  damages"  

i n a t hi r d- par t y bad f ai t h c l ai m.   I n or der  t o avoi d 

" uncompensabl e har ms, "  t he cour t  of  appeal s hel d t hat  l egal  

expenses r esul t i ng f r om t he i nsur ance company' s bad f ai t h shoul d 

be af f i r med as a pr oper  awar d of  damages.   The cour t  of  appeal s 

r easoned t hat :  

                                                 
65 The DeChant  cour t  " r ecogni zed t he subt l e but  s i gni f i cant  

di f f er ence bet ween at t or ney' s f ees at t r i but abl e t o br i ngi ng a 
l awsui t  and t hose r ecover abl e as damages r esul t i ng f r om a t or t .   
The f or mer  i s i nt ended t o compensat e t he at t or neys,  wher eas t he 
l at t er  i s  i nt ended t o compensat e t he v i ct i ms. "   Reusch v.  Roob,  
2000 WI  App 76,  ¶35,  234 Wi s.  2d 270,  610 N. W. 2d 168.    
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Al l i ed' s bad f ai t h conduct  exposed Maj or owi cz t o an 
addi t i onal  set  of  har ms not  cover ed by her  pol i cy.   
Unl ess Maj or owi cz i s abl e t o obt ai n r el i ef  i n t he f or m 
of  at t or ney f ees and ot her  damages,  t he bad f ai t h 
deni al  i n not  pr oper l y i nvest i gat i ng,  eval uat i ng and 
pr oper l y communi cat i ng wi t h her  exposes her  t o 
numer ous uncompensabl e har ms.   Al l i ed' s bad f ai t h 
caused Maj or owi cz t o i ncur  l egal  expenses.   I f  Al l i ed 
had pr oper l y i nvest i gat ed,  eval uat ed,  and set t l ed t he 
c l ai ms,  Maj or owi cz woul d not  have had t o seek t he 
assi st ance of  an at t or ney t o r epr esent  her  i n t he bad 
f ai t h c l ai m.  

Maj or owi cz,  212 Wi s.  2d at  536.    

¶167 The i nst ant  case i s anal ogous t o Maj or owi cz.  Had 

Li ber t y Mut ual  pr oper l y f ul f i l l ed i t s r esponsi bi l i t i es i n 

handl i ng t he Gr ot h c l ai m,  Roehl  Tr anspor t  woul d not  have had t o 

hi r e an at t or ney t o r ecover  i t s l osses i n t hi s bad f ai t h c l ai m.   

Maj or owi cz t eaches t hat  when a j ur y f i nds bad f ai t h i n a t hi r d-

par t y bad f ai t h c l ai m,  t he i nsur ed i s ent i t l ed t o r ecover y of  

at t or ney f ees as a mat t er  of  l aw,  a j ur y det er mi nat i on of  t he 

amount  of  t he at t or ney f ees i s not  r equi r ed,  and t he ci r cui t  

cour t  may det er mi ne t he amount  of  at t or ney f ees.   

¶168 Subsequent  bad f ai t h cases have r ecogni zed t hat  t he 

c i r cui t  cour t  can det er mi ne t he at t or ney f ees t o be awar ded as 

damages i n bad f ai t h t or t  cases.   For  exampl e,  i n Al l i ed 

Pr ocessor s,  I nc.  v.  West er n Nat i onal  Mut ual  I nsur ance Co. ,  2001 

WI  App 129,  ¶39,  246 Wi s.  2d 579,  629 N. W. 2d 329,  i n a post -

ver di ct  mot i on,  t he i nsur ed i n a t hi r d- par t y bad f ai t h c l ai m 

sought  an awar d of  at t or ney f ees as compensat or y damages based 

on t he j ur y ' s f i ndi ng of  bad f ai t h.   The ci r cui t  cour t  t hen 

ent er ed j udgment  f or  t he amount  of  at t or ney f ees sought ,  namel y 
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one- t hi r d of  t he amount  of  t he j ur y ' s compensat or y damages awar d 

under  a cont i ngency f ee ar r angement .    

¶169 The cour t  of  appeal s af f i r med bot h t he i nsur ed' s  r i ght  

t o r ecover  at t or ney f ees and t he ci r cui t  cour t ' s  det er mi nat i on 

of  t he amount . 66  Assumi ng wi t hout  deci di ng t hat  t he i nsur ed must  

est abl i sh t hat  t he f ees act ual l y  i ncur r ed wer e r easonabl e, 67 t he 

cour t  of  appeal s  af f i r med t he amount  of  f ees ent er ed as a pr oper  

exer ci se of  t he c i r cui t  cour t ' s  di scr et i on.  

¶170 These cases t hus t each t hat  t he successf ul  compl ai nant  

i n a bad f ai t h act i on i s ent i t l ed t o an awar d of  at t or ney f ees 

as compensat or y damages,  and t hat  t he c i r cui t  cour t  i s  i n a 

posi t i on t o det er mi ne t he amount  of  t he awar d.    

¶171 DeChant  al so t eaches,  however ,  t hat  t her e may be cases 

i n whi ch a quest i on about  t he awar d of  j ur y f ees as compensat or y  

damages f or  bad f ai t h i s best  submi t t ed t o t he j ur y.   I n 

DeChant ,  t he pl ai nt i f f  was seeki ng damages f or  bot h br each of  

cont r act  and bad f ai t h.   The t wo act i ons wer e t r i ed t oget her .   

The j ur y was asked,  " [ W] hat  amount  of  money woul d f ai r l y  

                                                 
66 Al l i ed Pr ocessor s,  I nc.  v.  W.  Nat ' l  Mut .  I ns.  Co. ,  2001 

WI  App 129,  ¶¶45,  47,  246 Wi s.  2d 579,  629 N. W. 2d 329.  

67 The par t i es di sput ed who had t he bur den of  pr oof .   The 
i nsur ed ar gued t hat  when at t or ney f ees ar e a component  of  
compensat or y damages,  t he r ul e shoul d be t hat  t he i nsur ed may 
r ecover  t he act ual  f ees unl ess t he i nsur ance company shows t hat  
t he f ees ar e unr easonabl e.   The i nsur ance company appar ent l y 
ar gued t hat  t he i nsur ed must  est abl i sh t hat  t he act ual  f ees wer e 
r easonabl e at t or ney f ees.   Al l i ed Pr ocessor s,  246 Wi s.  2d 579,  
¶45.  
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compensat e Pl ai nt i f f  f or  damages caused by Def endant ' s bad f ai t h 

conduct ?"   The j ur y answer ed as f ol l ows:  

a)  f or  at t or ney' s f ees:   100% 

b)  f or  bond pr emi ums:     100% 

c)  f or  al l  ot her :         $300, 000 

¶172 The appor t i onment  of  at t or ney f ees bet ween t he t wo 

di f f er ent  causes of  act i on may have made a j ur y det er mi nat i on 

necessar y i n DeChant .   I n t he i nst ant  case,  onl y t he bad f ai t h 

c l ai m was submi t t ed t o t he j ur y.   Roehl  Tr anspor t  was ent i t l ed 

t o an awar d of  at t or ney f ees as a mat t er  of  l aw and no 

appor t i onment  of  at t or ney f ees was r equi r ed.   The ci r cui t  cour t  

t her ef or e er r ed i n t he pr esent  case i n denyi ng an awar d f or  

at t or ney f ees t hat  Roehl  Tr anspor t  c l ai med i n i t s compl ai nt  and 

t her eaf t er .  

¶173 Li ber t y Mut ual ' s ar gument s t hat  a j ur y det er mi nat i on 

of  at t or ney f ees i s r equi r ed i n t he i nst ant  case ar e not  

per suasi ve.   At t or ney f ees ar e awar ded as a mat t er  of  l aw t o a 

successf ul  c l ai mant  i n a bad f ai t h act i on.   Pr act i cal  t r i al  

cour t  pr ocesses and t he uni que nat ur e of  a c i r cui t  cour t ' s  

exper t i se i n det er mi ni ng at t or ney f ees make t he awar d of  

at t or ney f ees di f f er ent  f r om ot her  compensat or y damages t o be 

det er mi ned by t he j ur y.  

¶174 Li ber t y Mut ual  ar gues t hat  Br andt  v.  Super i or  Cour t  of  

San Di ego Count y,  693 P. 2d 796 ( Cal .  1985) ,  a case expl ai ned and 

f ol l owed i n DeChant ,  t eaches t hat  t he awar d of  at t or ney f ees 

must  be made by t he j ur y.   Br andt  was a f i r st - par t y bad f ai t h 
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case i n whi ch t he i nsur ed br ought  a bad f ai t h c l ai m t oget her  

wi t h a br each of  cont r act  c l ai m.   Br andt  st at ed t hat  s i nce t he 

at t or ney f ees wer e r ecover abl e as damages i n a bad f ai t h c l ai m,  

t he det er mi nat i on of  t he r ecover abl e f ees must  be made by t he 

t r i er  of  f act  unl ess t he par t i es st i pul at e ot her wi se. 68  Li ber t y  

Mut ual  ar gues t hat  adher i ng t o Br andt ,  i t  was ent i t l ed t o have 

t he j ur y deci de t he i ssue of  at t or ney f ees.   

¶175 We ar e not  per suaded t hat  DeChant ' s r el i ance on Br andt  

r equi r es t hat  t he awar d of  at t or neys f ees be made by t he j ur y.   

¶176 DeChant  adopt ed t he subst ant i ve l aw st at ed i n Br andt  

t hat  at t or ney f ees wer e r ecover abl e as damages i n a bad f ai t h 

c l ai m,  but  DeChant  di d not  adopt  Br andt ' s di scussi on of  a j ur y 

t r i al .    

¶177 Fur t her mor e,  t he Br andt  cour t  i t sel f  r ecogni zed t hat  

an awar d of  at t or ney f ees made by t he t r i al  cour t  af t er  t r i al  

" woul d nor mal l y be pr ef er abl e s i nce t he det er mi nat i on t hen woul d 

be made af t er  compl et i on of  l egal  ser vi ces,  and pr oof  t hat  

ot her wi se woul d have been pr esent ed t o t he j ur y coul d be 

si mpl i f i ed because of  t he cour t ' s  exper t i se i n eval uat i ng l egal  

ser vi ces. " 69  Br andt  t hus r ecogni zed t hat  t he pos i t i on Li ber t y  

Mut ual  ar gues woul d make i t  i mpossi bl e f or  t he j ur y t o addr ess 

t he f ul l  val ue of  damages.   At t or ney f ees cont i nue t o be 

i ncur r ed i n t he f i nal  st ages of  t r i al ,  i n c l osi ng ar gument s,  and 

                                                 
68 Br andt  v.  Sup.  Ct .  of  San Di ego Count y,  693 P. 2d 796,  819 

( Cal .  1985) .   

69 Br andt ,  693 P. 2d at  800.  
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i n post - t r i al  pr oceedi ngs,  al l  of  whi ch cannot  be det er mi ned by 

t he j ur y. 70  

¶178 Fur t her mor e,  i f  we accept ed Li ber t y Mut ual ' s posi t i on,  

document at i on of  t he at t or neys'  act i ons and t est i mony by t he 

at t or neys woul d need t o be pr esent ed t o t he j ur y,  shi f t i ng t he 

f ocus of  t he t r i al  away f r om t he cent r al  i ssues and cr eat i ng t he 

unavoi dabl e r i sk of  pr ej udi ce.   I nadmi ssi bl e evi dence pr oduced 

i n di scover y f or  whi ch at t or ney f ees wer e i ncur r ed mi ght  have t o 

be pr oduced,  and i ssues t hat  wer e di smi ssed bef or e t r i al  but  f or  

whi ch t he cl ai mant  never t hel ess i ncur r ed at t or ney f ees woul d 

have t o be r ai sed at  t r i al .   The same at t or neys l i t i gat i ng t he 

case woul d be cal l ed upon t o t est i f y about  t he nat ur e of  t hei r  

t r i al  pr epar at i ons and t he val ue of  t hei r  ser vi ces.   Tr yi ng t he 

amount  of  at t or ney f ees t o a j ur y i n t he same t r i al  i n whi ch t he 

bad f ai t h c l ai m i s bei ng deci ded pr esent s unwor kabl e chal l enges 

t o t he or der l y conduct  of  t he t r i al  pr ocess.  

¶179 A t r i al  cour t ' s  exper t i se and pr ef er ent i al  posi t i on i n 

eval uat i ng l egal  ser vi ces,  as r ecogni zed i n Br andt ,  i s  al so a 

wel l - accept ed concept  i n Wi sconsi n l aw:   The ci r cui t  cour t  " i s 

i n an advant ageous posi t i on t o obser ve t he amount  and qual i t y of  

                                                 
70 Even t he Br andt  case,  whi ch expl i c i t l y  r ecogni zed t he 

r i ght  t o a det er mi nat i on by t he t r i er  of  f act  on pr oper  
al l ocat i on of  at t or neys'  f ees,  not ed t hat  " [ a]  st i pul at i on f or  a 
post j udgment  al l ocat i on and awar d by t he t r i al  cour t  woul d 
nor mal l y be pr ef er abl e s i nce t he det er mi nat i on t hen woul d be 
made af t er  compl et i on of  t he l egal  ser vi ces. "   Br andt ,  693 P. 2d 
at  819.  



No.  2008AP1303   

 

68 
 

wor k per f or med and has t he exper t i se t o eval uat e t he 

r easonabl eness of  t he f ees. " 71  

¶180 Onl y a separ at e t r i al  on t he i ssue of  at t or ney f ees 

af t er  al l  ot her  pr oceedi ngs on t he bad f ai t h c l ai m have 

concl uded woul d al l ow al l  at t or ney f ees t o be pr esent ed and 

pr oved t o a j ur y.   The l aw does not  r equi r e such an 

ext r aor di nar y pr ocedur e,  and Li ber t y Mut ual  c i t es no case i n 

whi ch such a pr ocedur e has been f ol l owed.   

¶181 For  t hese r easons,  Br andt  does not  per suade us t o 

adopt  Li ber t y Mut ual ' s posi t i on.  

¶182 Li ber t y Mut ual  al so c i t es a r ecent  deci s i on by t he 

cour t  of  appeal s,  St ewar t  v.  Far mer s I ns.  Gr oup,  2009 WI  App 

130,  321 Wi s.  2d 391,  773 N. W. 2d 513,  as suppor t  f or  i t s  

posi t i on.   Li ber t y Mut ual  ar gues t hat  j ust  as t he awar d of  

at t or ney f ees was subsumed i n t he of f er  of  j udgment  i n St ewar t ,  

her e at t or ney f ees shoul d be consi der ed as i ncl uded i n t he 

j ur y ' s awar d of  compensat or y damages.   

¶183 St ewar t  does not  suppor t  Li ber t y Mut ual .   St ewar t  

r ecogni zes t hat  at t or ney f ees become r ecover abl e as damages upon 

a f i ndi ng of  bad f ai t h and t hat  an of f er  of  j udgment  i ncl udes 

al l  damages.   A l i t i gant  cannot  accept  an of f er  of  j udgment  as a 

compl et e set t l ement  and t hen seek a f ur t her  awar d of  at t or ney 

f ees as damages.   I n t he i nst ant  case,  no evi dence of  at t or ney 

                                                 
71 Al l i ed Pr ocessor s,  246 Wi s.  2d 579,  ¶46.   I n Tesch v.  

Tesch,  63 Wi s.  2d 320,  334- 35,  217 N. W. 2d 647 ( 1974) ,  t he cour t  
obser ved t hat  f ami l i ar i t y wi t h t he case made t he t r i al  cour t  
bet t er  sui t ed t han t he j ur y t o eval uat e and awar d a c l ai m f or  
at t or ney f ees.  



No.  2008AP1303   

 

69 
 

f ees was pr esent ed t o t he j ur y.   Roehl  Tr anspor t  di d not  ask t he 

j ur y f or  an awar d of  at t or ney f ees.   Under  t hese ci r cumst ances,  

t he j ur y ' s damage awar d cannot  be consi der ed t o have i ncl uded 

t he at t or ney f ees t o whi ch Roehl  Tr anspor t  i s  l egal l y ent i t l ed.    

¶184 I n sum,  t he cases t each t hat  a post ver di ct  

det er mi nat i on of  at t or ney f ees by t he c i r cui t  cour t  has been an 

accept abl e pr ocedur e f or  t he awar d of  at t or ney f ees as par t  of  

compensat or y damages r ecover abl e i n a bad f ai t h c l ai m.   Her e,  

t he j ur y f ound t hat  Li ber t y Mut ual  act ed i n bad f ai t h.   Roehl  

Tr anspor t  i s  ent i t l ed t o an awar d of  at t or ney f ees as 

compensat or y damages.   The amount  of  t he at t or ney f ees may be 

det er mi ned by t he c i r cui t  cour t  on a post ver di ct  mot i on.   We 

t her ef or e r ever se t he ci r cui t  cour t ' s  deni al  of  Roehl  

Tr anspor t ' s  mot i on seeki ng at t or ney f ees and r emand t he mat t er  

t o t he c i r cui t  cour t  t o det er mi ne t he amount  of  at t or ney f ees 

Roehl  Tr anspor t  may r ecover  as compensat or y damages. 72 

                                                 
72 Roehl  Tr anspor t  asks t hi s cour t  t o ent er  an or der  

awar di ng $738, 191 i n at t or ney f ees and cost s.   I t  ar gues t hat  
because Li ber t y Mut ual  had no speci f i c  obj ect i on t o any i t em of  
Roehl  Tr anspor t ' s  c l ai med f ees,  t hi s cour t  shoul d awar d t he f ul l  
amount  c l ai med.    

We di sagr ee wi t h Roehl  Tr anspor t .  The ci r cui t  cour t ' s  
det er mi nat i on of  t he val ue of  at t or ney f ees wi l l  or di nar i l y  be 
af f i r med except  f or  an er r oneous exer ci se of  di scr et i on.   I n t he 
pr esent  case,  t he c i r cui t  cour t  has made no det er mi nat i on f or  us 
t o r evi ew.   We t her ef or e shoul d r emand t o al l ow t he ci r cui t  
cour t  t o act .  
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VI  

¶185 At  l ast ,  we t ur n t o t he f i nal  i ssue pr esent ed:   

whet her  t he c i r cui t  cour t  er r ed i n di smi ssi ng Roehl  Tr anspor t ' s  

c l ai m f or  puni t i ve damages.  

¶186 I n i t s compl ai nt ,  Roehl  Tr anspor t  sought  puni t i ve 

damages " i n an amount  t o be det er mi ned by t he t r i er  of  f act . "   

The ci r cui t  cour t  r ul ed t hat  Roehl  Tr anspor t  coul d not  pur sue 

puni t i ve damages,  and t he i ssue was not  put  t o t he j ur y.   Af t er  

t he ver di ct  was ent er ed,  Roehl  Tr anspor t  moved f or  a second 

t r i al  onl y on t he i ssue of  puni t i ve damages.   The ci r cui t  cour t  

deni ed t hi s mot i on.   Roehl  Tr anspor t  r ai sed t hi s i ssue i n t hi s 

cour t .  

¶187 " A ci r cui t  cour t  submi t s a quest i on of  puni t i ve 

damages t o t he j ur y onl y af t er  det er mi ni ng,  as a mat t er  of  l aw,  

t hat  t her e i s  evi dence t o suppor t  an awar d of  puni t i ve 

damages. " 73  Whet her  suf f i c i ent  evi dence i s pr esent ed t o submi t  

t he quest i on of  puni t i ve damages t o a j ur y i s a quest i on of  l aw 
                                                                                                                                                             

Anot her  r eason f or  r emand i s t hat  i t  i s  not  appar ent   
whet her  Roehl  Tr anspor t ' s  submi t t ed c l ai m f or  at t or ney f ees 
i mpr oper l y i ncl udes a shar e of  f ees at t r i but abl e t o i t s pur sui t  
of  puni t i ve damages i n t he pr esent  case.   See DeChant ,  200 
Wi s.  2d at  581 ( Abr ahamson,  J. ,  concur r i ng)  ( " [ A] t t or ney f ees 
i ncur r ed i n pr ovi ng puni t i ve damages cannot  be const r ued as 
damages r esul t i ng f r om t or t i ous bad f ai t h conduct .   I nst ead,  
t hey begi n as at t or ney f ees and r emai n at t or ney f ees,  never  
under goi ng a t r ansval uat i on i nt o damages. " ) ;  Maj or owi cz,  212 
Wi s.  2d at  536- 37 ( decl ar i ng t hat  at t or ney f ees i ncur r ed i n 
pur sui ng puni t i ve damages ar e not  avai l abl e as a component  of  
compensat or y damages f or  a bad f ai t h c l ai m) ;  Al l i ed Pr ocessor s,  
246 Wi s.  2d 579,  ¶42 n. 11 ( same) .  

73 Mi l l er  v.  Wal - Mar t  St or es,  I nc. ,  219 Wi s.  2d 250,  268,  
580 N. W. 2d 233 ( 1998) .  
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f or  t hi s cour t ' s  i ndependent  det er mi nat i on,  benef i t i ng f r om t he 

anal ysi s of  t he c i r cui t  cour t . 74  

¶188 The avai l abi l i t y  of  puni t i ve damages i s gover ned by 

Wi s.  St at .  § 895. 043. 75  A pl ai nt i f f  " may r ecei ve puni t i ve 

damages i f  evi dence i s submi t t ed showi ng t hat  t he def endant  

act ed mal i c i ousl y t owar d t he pl ai nt i f f  or  i n an i nt ent i onal  

di sr egar d of  t he r i ght s of  t he pl ai nt i f f . "   Wi s.  St at .  

§ 895. 043( 3) .    

¶189 Ci r cui t  cour t s ar e t o " ser ve as gat ekeeper s bef or e 

sendi ng a quest i on on puni t i ve damages t o t he j ur y"  and " shoul d 

not  submi t  t he i ssue of  puni t i ve damages t o t he j ur y i n t he 

absence of  evi dence war r ant i ng a concl usi on t o a r easonabl e 

cer t ai nt y t hat  t he par t y agai nst  whom puni t i ve damages may be 

awar ded act ed wi t h t he r equi s i t e .  .  .  conduct . " 76 

¶190 We have i nt er pr et ed t he st at ut or y st andar d of  an 

" i nt ent i onal  di sr egar d of  t he r i ght s of  t he pl ai nt i f f "  t o 

r equi r e " a pur pose t o di sr egar d t he pl ai nt i f f ' s r i ght s"  or  an 

awar eness t hat  one' s act i ons " ar e subst ant i al l y  cer t ai n t o 

r esul t  i n t he pl ai nt i f f ' s  r i ght s  bei ng di sr egar ded. 77  I n St r enke 
                                                 

74 Wi scher  v.  Mi t subi shi  Heavy I ndus.  Am. ,  I nc. ,  2005 WI  26,  
¶4,  279 Wi s.  2d 4,  694 N. W. 2d 320;  St r enke v.  Hogner ,  2005 WI  
25,  ¶13,  279 Wi s.  2d 52,  694 N. W. 2d 296.  

75 Wi sconsi n St at .  § 895. 043 was pr evi ousl y codi f i ed as Wi s.  
St at .  § 895. 85.   The sect i on was r enumber ed wi t hout  subst ant i ve 
change by 2005 Wi s.  Act  155 § 71.  

76 St r enke,  279 Wi s.  2d 52,  ¶40 ( c i t i ng Bank of  Sun Pr ai r i e 
v.  Esser ,  155 Wi s.  2d 724,  735,  456 N. W. 2d 585 ( 1990) ) .   See 
al so Wi scher ,  279 Wi s.  2d at  21.   

77 St r enke,  279 Wi s.  2d 52,  ¶38.    
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v.  Hogner ,  2005 WI  25,  279 Wi s.  2d 52,  694 N. W. 2d 296,  we 

descr i bed t hi s " hei ght ened"  st andar d of  " pur posef ul  di sr egar d"  

i mposed by Wi s.  St at .  § 895. 043 as f ol l ows:  

[ A]  per son act s  i n an i nt ent i onal  di sr egar d of  t he 
r i ght s of  t he pl ai nt i f f  i f  t he per son act s wi t h a 
pur pose t o di sr egar d t he pl ai nt i f f ' s  r i ght s,  or  i s 
awar e t hat  hi s  or  her  act s ar e subst ant i al l y  cer t ai n 
t o r esul t  i n t he pl ai nt i f f ' s  r i ght s bei ng di sr egar ded.  
Thi s wi l l  r equi r e t hat  an act  or  cour se of  conduct  be 
del i ber at e.   Addi t i onal l y,  t he act  or  conduct  must  
act ual l y di sr egar d t he r i ght s of  t he pl ai nt i f f ,  
whet her  i t  be a r i ght  t o saf et y,  heal t h or  l i f e,  a 
pr oper t y r i ght ,  or  some ot her  r i ght .   Fi nal l y,  t he act  
or  conduct  must  be suf f i c i ent l y aggr avat ed t o war r ant  
puni shment  by puni t i ve damages.  

St r enke,  279 Wi s.  2d 52,  ¶38.  

¶191 I n t he i nst ant  case,  t he c i r cui t  cour t  det er mi ned not  

t o submi t  Roehl  Tr anspor t ' s  c l ai m f or  puni t i ve damages t o t he 

j ur y and di smi ssed t he cl ai m,  obser vi ng t hat  " not hi ng t hat  I  

hear d even came cl ose"  t o j ust i f y i ng puni t i ve damages. 78  

                                                 
78 At  t he c l ose of  pl ai nt i f f ' s  evi dence,  Judge Lundel l  r ul ed 

f r om t he bench on puni t i ve damages as f ol l ows:  

I  l i s t ened t o t he t est i mony and t he deposi t i ons and 
what ever  wi t h an ear  t owar d .  .  .  t he oper at i ve 
l anguage f or  puni t i ve damages.   I ,  honest l y,  r egar di ng 
puni t i ve damages,  di d not  hear  anyt hi ng t hat  was so 
out r ageous t hat  t hat  par t i cul ar  aspect  of  t he 
compl ai nt  ought  t o go on.   To me,  t hi s i s a case wher e 
t her e was an oppor t uni t y t o set t l e ear l y on .  .  .  f or  
l ot s of  r easons,  none of  whi ch r i se t o t he l evel  of  
puni t i ve conduct ,  f or  l ot s of  r easons di dn' t  
happen.  .  .  .  I ' m not  sur e you need an exper t  t o gi ve 
an opi ni on about  puni t i ve damages,  but  t her e j ust  
s i mpl y i s not hi ng t her e.   And I  l i s t ened car ef ul l y.   I  
was wai t i ng f or  i t ,  because I  t hought  t hat  was sor t  of  
somet hi ng t he pl ai nt i f f  was goi ng t o be br i ngi ng i n 
somewher e al ong t he way,  but  I  di dn' t  hear  i t .   
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Post ver di ct ,  Roehl  Tr anspor t  moved f or  a new t r i al  on t he i ssue 

of  puni t i ve damages,  and t he ci r cui t  cour t  deni ed t hi s mot i on.    

¶192 I ndependent l y r evi ewi ng t he evi dence,  we af f i r m t he 

ci r cui t  cour t ' s  r ul i ngs on puni t i ve damages.   The evi dence does 

not  show t hat  Li ber t y Mut ual  had a " pur pose"  t o di sr egar d Roehl  

Tr anspor t ' s  r i ght s or  was awar e t hat  t hei r  act s wer e 

" subst ant i al l y  cer t ai n"  t o r esul t  i n such di sr egar d.   Mor eover ,  

t he conduct  was not  of  a t ype " suf f i c i ent l y aggr avat ed"  t o 

war r ant  puni t i ve damages.   The ci r cui t  cour t  pr oper l y wi t hhel d 

t he i ssue of  puni t i ve damages f r om t he j ur y.  

¶193 Roehl  Tr anspor t  ar gues t hat  t he awar d of  puni t i ve 

damages uphel d i n t he bad f ai t h case of  Maj or owi cz v.  Al l i ed 

Mut ual  I ns.  Co. ,  212 Wi s.  2d 513,  569 N. W. 2d 472 ( Ct .  App.  

1997) ,  i s  appl i cabl e her e.   We di sagr ee wi t h Roehl  Tr anspor t .   

Maj or owi cz i s r eadi l y di st i ngui shed.    

¶194 Maj or owi cz was anal yzed under  t he common- l aw st andar d 

f or  puni t i ve damages t hat  pr eceded t he enact ment  of  Wi s.  St at .  

§ 895. 043.   See Maj or owi cz,  212 Wi s.  2d at  532- 33.   I n enact i ng 

Wi s.  St at .  § 895. 043,  t he l egi s l at ur e i nt ended t o make puni t i ve 

damages l ess r eadi l y avai l abl e. 79   

¶195 Mor eover ,  t he f act s of  Maj or owi cz demonst r at e t hat  

puni t i ve damages ar e not  war r ant ed i n t he i nst ant  case.   Ther e,  

                                                                                                                                                             
So .  .  .  puni t i ve damages ar e not  goi ng t o go f or war d.   
That ' s i t .   

79 See St r enke,  279 Wi s.  2d 52,  ¶34 ( " t he l egi s l at ur e 
i nt ended t o r equi r e an i ncr eased l evel  of  consci ousness and 
del i ber at eness at  whi ch t he def endant  must  di sr egar d t he 
pl ai nt i f f ' s  r i ght s i n or der  t o be subj ect  t o puni t i ve damages" ) .  
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t he i nsur ed car r i ed $100, 000 i n aut o l i abi l i t y  cover age.   Af t er  

t he i nsur ance company r ef used a set t l ement  of f er  f or  t he pol i cy  

l i mi t s,  t ot al  j udgment  was ent er ed agai nst  t he i nsur ed f or  

$221, 213. 10.   Al t hough t he f act s pr esent ed " a c l ear  l i abi l i t y  

case, "  t he i nsur ance company,  i n possessi on of  negat i ve medi cal  

r epor t s,  had advi sed t he i nsur ed t hat  t her e was l i t t l e chance of  

an excess ver di ct ,  advi sed t he i nsur ed agai nst  hi r i ng her  own 

l awyer ,  and di d not  i nf or m t he i nsur ed of  a set t l ement  of f er .   

The j ur y coul d r easonabl y concl ude t hat  under  t hese 

ci r cumst ances t he i nsur ance company' s act i ons demonst r at ed 

" i nt ent i onal  di sr egar d"  of  r i ght s.   Maj or owi cz,  212 Wi s.  2d at  

532- 33;  see al so St r enke,  279 Wi s.  2d at  65- 66.  

¶196 By cont r ast ,  t he evi dence i n t he pr esent  case does not  

j ust i f y puni t i ve damages.  Al t hough ampl e evi dence exi st s t o 

suppor t  t he j ur y ' s f i ndi ng of  bad f ai t h,  t he r ecor d does not  

show t hat  Li ber t y Mut ual ' s act i ons demonst r at ed " i nt ent i onal  

di sr egar d"  of  Roehl  Tr anspor t ' s  r i ght s as we have i nt er pr et ed 

t hat  st andar d.   The evi dence does not  demonst r at e t hat  Li ber t y 

Mut ual  had " a pur pose t o di sr egar d t he pl ai nt i f f ' s  r i ght s"  or  an 

awar eness t hat  i t s act i ons " ar e subst ant i al l y  cer t ai n t o r esul t  

i n t he pl ai nt i f f ' s  r i ght s bei ng di sr egar ded. "    

¶197 The ci r cui t  cour t  hear d t he evi dence and concl uded 

t hat  t he i ssue of  puni t i ve damages shoul d not  be submi t t ed t o 

t he j ur y.   We agr ee wi t h t he c i r cui t  cour t .   We af f i r m t he 

ci r cui t  cour t ' s  di smi ssal  of  t he puni t i ve damages cl ai m and 

deni al  of  Roehl  Tr anspor t ' s  mot i on f or  a new t r i al  on puni t i ve 

damages.  
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*  *  *  *  

¶198 I n concl usi on,  we hol d as f ol l ows:   

( 1)  Roehl  Tr anspor t ,  an i nsur ed wi t h a deduct i bl e f or  

i t s  l i abi l i t y  cover age,  has a cogni zabl e bad f ai t h c l ai m 

agai nst  i t s  i nsur ance company when t he company has cont r ol  

over  set t l ement  of  a t hi r d- par t y c l ai m and engaged i n bad 

f ai t h conduct  t owar d t he i nsur ed,  even t hough t he j udgment  

does not  exceed t he pol i cy l i mi t s.    

( 2)  Suf f i c i ent  cr edi bl e evi dence suppor t s t he j ur y ' s 

f i ndi ng of  bad f ai t h and t he j ur y ' s det er mi nat i on of  

damages i n t hi s case.  

( 3)  Judi c i al  publ i c pol i cy does not  pr ecl ude Roehl  

Tr anspor t ' s  bad f ai t h c l ai m.  

( 4)  Roehl  Tr anspor t  i s  ent i t l ed t o at t or ney f ees as a 

mat t er  of  l aw upon t he j ur y ' s f i ndi ng of  bad f ai t h.   The 

amount  of  at t or ney f ees t o be awar ded i s f or  t he c i r cui t  

cour t  t o det er mi ne on r emand.  

( 5)  The ci r cui t  cour t  di d not  er r  i n denyi ng Roehl  

Tr anspor t ' s  c l ai m f or  puni t i ve damages.  

¶199 Accor di ngl y,  we af f i r m t he j udgment  and or der  of  t he 

c i r cui t  cour t  awar di ng Roehl  Tr anspor t  damages on i t s bad f ai t h 

c l ai m and denyi ng Roehl  Tr anspor t ' s  c l ai m f or  puni t i ve damages.   

We r ever se t he ci r cui t  cour t ' s  deni al  of  at t or ney f ees t o Roehl  

Tr anspor t  and r emand t o t he c i r cui t  cour t  t he det er mi nat i on of  

t he amount  of  at t or ney f ees Roehl  Tr anspor t  may r ecover .  
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By t he Cour t . —The j udgment  and or der  of  t he c i r cui t  cour t  

ar e af f i r med i n par t  and r ever sed i n par t ,  and t he cause i s 

r emanded.    
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